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A. The Lrnited States of t~nerica ("United States"), on behalf of fhe Administrator ofthe United States Environmental P~:otectlo~i Agencsr {"EPA"), fled a Complaint in this matteragainst Shieldalloy Metallurgical Corporation ("Si~~1C") pursuant to Sections 1.06 and 1.07 of theGonlprehensiti~e E.nvironlnental Response, Compensation, and Liability pct ("CERCLA"),42 U.S.C. ~~' ~S 9b06 and 9607.

B. T11e United States in its Complaint seeks, intLr~ czlia: (1) reimbursement of costsincurred by EPA and the Department of Justice ("I~OJ"} Ior response actions at the ShieldalloyilRetallurgical Corporation Su~erf~und Site in N~eu~field, I~Tew Jersey ("Site"}, together withaccrued interest; and. (2) performance of response actions by the defendal~t at the Site consistenttivith the National Contingency Plan, 40 C.F.R. Part 300 {"NCP").

C. In accordance with the NCP and Section. 121{fj(1)(F) of CERCLA, 42 U.S.C.~ 962~(fj(1){I~), EPA formally notified the State of i~1ew Jersey (t1~e "State") on June 3, 2015 (asto Operable U~ut 2} and on Septembe7.30, 205 (as to Operable Unit 1), of negotiations with apotentially responsible party ("PIZP") regarding the implez~entaiion of t11e remedial actions forthese respective Operable Units for the Site, and. SPA has pro~~ided the State with an opportunityto participate in such negotiations and be a party to this Consent Becree.

D. Unti12010, the NJDEP held lead agency oversight responsibility for the Site,~aursuant to the terms and conditions of a 1 ebruary 1, 2006 Administrative Consult Order ("2006ACO") among the NJDEP, SMC and. TRC, as we1.1 as p~•ior ACOs bettn~een the NJDEP and SMCalone. By letter dated September 8, 2008, EPA advised SMC that it tivas taking over frolr~ theNJDEP lead agency responsibility for the Site under CERCLA. This transfer of lead agencyresponsibility was formalized in an Administrative 5ettlemennt Agreement and Order on Consentfor Remedial Investigationl Feasibility Study and Remedial Design among EPA, SMC and TRCdated Apri128, 2010 ("201.0 Administrative Settlement A~eement").

E. In accordance with Section 122(j)(1) of ~ERCLA, 42 U.S.C. § 9622(j}{1), EPA.formally notified the National Oceanic and. Atmospheric Administration ~"NOAA"j and theDepax-tment of the Interior ("DOI") an June 3, 2015, and. again on Januazy 21, 2016; ofnegotiations with the PRP regarding the release of ha7.ardous substances that may have resultedin injury to the natural resources under federal trusteeship and encouraged the trustees) toparticipate in the negotiation of this Consent Decree.

F. The Setting Party and TRC en#eretl into a contract effective January 11, 200b b~which TRC agreed. to assume cleanup liability held by the Settling Party with respect to the Sitesubject to certain exceptions and exclusions. Accordingly, while TRC is not a party to thisConsent Decree, the United States recognizes that it is the Settling Party's intent that TRC willconduct and caxry out certain actians pursuant tc~ this Consent Decree.

G. The Settling Party admits no liability to Plaintiff arising out of the transactions oroccurrences alleged in the Complaint, nor does it acknowledge that the release or threatened
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re~Iease of hazardous substances at or fi-onl the Site constitutes an i~nmine~nt and substantialendangerment to the public hea~fh o~~ ~~~elfare or tl~e environment.

H. P~~rsuant io Section 1.05 of CERCLA, 42 U.S.C. § 96{ 5, EFA placed the Site ~ntl~e I~~atio~lal Priorities List ("NPL,'''), set forth at ~0 C.F.R.. Part 30Q, Appendix B, by publicationin the Federal Register o~~ September 21,1484, 40 fed_ Reg. 307th.

L I~7 z-espouse to a release- car a substantial threat. of a release of hazardous substancesat or from the Site, EPA commenced a IZe~nedial Investigation alld feasibility Study {"RIIFS")for the bite pursuant to ~0 ~'.F.R. fi ;0O. 30.

J. Operable Unit 1 ("C)IT1") at the Site con~certls the ren~ediation of non-p~rcl~Ioratecontanliz~ated ~n-oundwater. EPA completed the OU1 Supplemental Remedial In~~esti~aiiot~.{"RI") Report in March 2014, and EPA com~pletec~ tine OU1 focused Feasibility Studer ("1~~5")Report in Marc~~ 2015.

K. Pursuant to Section 117 of CERCLA, 42 U.S.C. § 961.7,. EPA. published notice ofthe completion of the OU1 TS and of the pz~oposed plan for OU1 remedial action on July 30,201 S, in a major Local ne~v°spaper of general circulatioi7. EPA provided an oppoz~unity fortivrztten and. oral comments froizl the public on the proposed plan for rei~~edia~ action. A cope ofthe transcript of the public tneeti~l~ is acailable to the public as part of tie administ~ati~~e z~ecord~lpon which EPA Region ~ based the selection of the response action.

L. Z`he decisio~~ by EI'~1 on the remedial action to be implemented at the Site forpIJ1 is embodied il~ a final Recoa-d of Decision Amendment ("OUl ROI?"), exec~zted ot~September 30, 2015, as to tivl~ich the State 11as given its conclurence. T~ze OL1 RUD includes aresponsiveness summary to t17e public comn~~nts. Notice of the final plan was published inaccordance wit~ll Section 117(10 of CZRCLI~, 42 U.S.C. § 9b17(b).

M. Operable Unit 2 ("OU2") at the Sife concerns the remediatiozl ofnog-Perchloratesoils contamination and certain sediments. Pursuant to Section 117 of CERCLA, ~2 U.S.C.§ 9617, EPA published notice of the completion of the FS fflr OU2 and of the proposed plan. forremedial action for OU2 on June 27, 2OlA~, in a major local i3ewspaper of general circulation.EPA provzded aia opportunity for written and oral comments from the public on the proposedplan for remedial action. A copy of tl~e transcript of the pubic meeting is available to the publicas part of the administrative record upon which. EPA Region 2 based the selection of theresponse acf~ion.

N. The decision by EPA. on the remedial action to be implemented at the Site forOUZ is embodied in a final OU2 ROD, executed on September 25, 2014, as to which. the Statehas given. its concuz~rence. The OU2 ROD includes a responsiveness summary to the publiccomments. Notice of'the final plan was published in accordance with Sectzon 117(b) ofCERCLA, ~-2 U.S.C. ~ 9617(b).

O. EPA anticipates that there will be an OU3 ROD addressing Perchloratecontamination. at the Site. Pursuant to the 2010 Administrative Settlement Agreement. the
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Settling Party is solely responsible for conducting a remedial inves~iga~~ion and feasibility st~rd~~uritl~ z~espect to OU~3. OU3 is not the suk~ject of this Consent Decree.

P. EPA, the Settling Party', and TRC entered into the 201 ~ Administrati~~e~ Settlement~breenlent pl~rsuant to which the SettIizlg Par-~y and TRC agreed to im}~le~znent the OU2 ~ZZDpending t11e negotiation and. execution of this Consent Decree.

Q. Based ol~ the information presently- a~vailablc to EPA, EP1~ believes that the Work~~~ill be pro~~el~1~r and promptly conducted by the Settling Pai~y if condlzcted in accordance withthis Consent. Decree and its appendices.

R. Solely for the purposes of Section 113(j) of CERCLA, 42 L~T.S.G ~ 9613(j), the~•einedy set forth. in the OU 1 ROD and the OUZ ROD and the Work to be performed by theSettling Party shall constitute a response action taken or ordered by the President for whichjudicial. re~~iei~- shad be limited to the administrative record..

S. The Parties recognize, and the Court by entering this Consent Decree finds, #hatphis Consent Decree has been negotiated by the Parties in good faith and implementation of thisConsent Decree will expedite the clean~ip of the Site ai d will avoid prolonged and complicatedlitigation between. the Parties, and That this Consent Decree is fair, reasonable, and in the publicinterest.

NOW, THEREFORE, it is hereby Ordered, Adjudged, and Decreed:

II. J-tJRI~~~~T'I(Jl~

1. This Court has jurisdiction over the subject. matter of this action pursuant to28 U.S.C. ~§ 13~ 1, 1367, and 1345, and 42 U.S.C. ~§ 9606, 9607, and 9613(b). This Court alsohas personal jurisdiction. over the Settling Party. Solely for the purposes of t1~is Consent Decreeand the underlying complaints, the Settling Party waives a~I objections and defenses that it mayhave to jurisdiction of the Court or to venue in this District. Tl1e Settling Party shall notchallenge the terms of this Consent Decree or this Court's jurisdiction to enter and. enforce thisConsent Decree.

2. This Consent Decree is binding upon the United Stztes and upon the SettlingParty and each of their respective successors, and assigns. Any change in ownership orcorporate or other legal status of the Settling Party including, but not limited to, any transfer ofassets or real or personal. propert}~, sha11 in no may alter the Settling PartS-'s responsibilities underthis Conseni Decree.

3. The Settling Party shall provide a copy of this Consent Decree to each contractorhired to perform the Work and to each person representing the Settling Party with respect to theSite or the ~Uork, including but not Iimited to TRC, and shall condition all contracts entered intohereunder upon perfarmance of the Work in conformity with the terms of this Consent Decree.The Settling Party or its contractors shall provide ~~ritten notice of the Consent. Decree to ail

3
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s~zbcontractors l~ir-ed to perform any portion of the ~rork. The-Settling Pa~~ty shall nonetheless beresponsible #or ensuring that the contractors and subcontractors perforn3 the Vtijork in accordancec~~ith the terms of this Consent Decree. frith reward to the activities undertaken pursuant to thisConsent. Decree, each. contractor and subcontractor, includitlg TRC, shall be deemed to be in ac~on~ractual relatiozlship with the Seftling Partti~ ~~ithir~ the meaning of 5ect~ion 107(b)(3) ofCE~ZCI~r'~, ~2 U.S.C. ~ 9b07(b)(31.

I~. T~~~'II~I~'I`~~1V~

4. Lliziess otherwise e~pre~ssly p~•o~ricled in this Consent Decree, ter~l~s used in thisConsent I3~cree~ that are defined in CERCL~. or zn ~-c~ulations promulgated under CERCI,Asha1111a~~e tl~e meanixlg assigned fo them iii CERGLA or in such regulations. V~%l~e~never terr~lslisped below are used in this Consent Decree or its appendices, the follow~~lg definitions shallapply solely fog- ~uzposes of this Consent Decree:

"2010 Administrative Settlement Agreement" shal_1 rnea17 the Administrative SettlementAgreement ai d Order o~1 Consent for Remedial Investigation/Feasibility Study gild RemedialIJesi~n, Izldex Number 02-2010-2017, enTered into on Aril 28, 20 i 0.

"2015 Ad.7~linistraiive SettIemenr Agreement" shall. mean the Administrative Settlementagreement gild Order on Consent for Remedial. Design, Operable Unit 2, Index. Number-CERCLA-d2-2014-2029 entered into on March 10; 2015.

"Affected P~•operty" s11a11 meazi all z°eat property a1 the Site and any other real }propertywhe~~e EPA determines, at any time, ghat access, land, water_ or other resource use restrictions,and/c~~~ Institufional Controls are needed to implement the Rerriedial Action..
"CERCLA" shall mean tl~e Cot~~prehensive Environmental Response, Compensation, andLiability Act, 42 U.S.C. ~S§ 9601-9675.

"Consent Decz~ee" shall mean this consent decree and. all appendices attached hereto{listed in Section XXII). Its the event of conflict between this Consent Decree and any appendix,this Cozlseizt Decree shall control.

"Day" or "day'' shall. mean a calendar day. In computing any period of tinge tznde~• thisConsent Decree, where the last day would fall on a Saturday, Sunday, or federal. or State holiday,the period. shall run until. the close of business of the next working day.

"DOJ" shall mean the United States Department of Justice and. its successor de}~artments,agencies, oz' instrumentalities.

"Eastern Storage Area" shall mean. a portion of the SMC Facility depicted. on the Mapattached as Appendix D. The Eastern Storage Area is that. area of the Site where the SettIzngParty will cap I.3 acres of soil cont~ninated by chromium and vanadi~.uzi.

"Effective Date" sha11 mean the date upon which the approval of Chas Consent Decree zsrecorded on the Caurt's docket.

4
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"EPA" shall mean the U~Z ted States Environmental Protection Agency and its successor
departments, agenezes, or instrtunenta~lities.

"~`PA Hazardous Substance Superfund" shall mean the Hazardous Substance Superfund
established b~~ the Internal Revenue Code, 26 U.S.C. § 9507.

`Future Response Coss" shall mean ail costs, including; but not limited to, direct and
indirect casts, That the United Slates incurs in revieu.~ing or developing deliverables submitted
pursuant to this Consent Dect-ee, in overseeing implementation of the Work, or otherwise
in~pl~n~enting, overseeinb, ar enforcing i~his Consent Decree, includil~g, but not limited to,
payroll costs, contractor costs, travel costs, laboratory casts, t1~e costs incurred pursuant to ~? I I
{Emergencies and Releases), ~I, 12 (Community Involvement) (including the costs of ally
technical assistance ~~a~nt under Section 117(e) of CERCLA, 42 U.S.C. § 9617(e)), ~ 25 (Access
to Financial Assurance), Section VII (Remedy Revieu), Section VIII (Property Requirements)
{including the cost of attorney time and any monies paid. to secure or enforce access or land,
water,. or other resource use restrictions and/or to secure, implement, monitor, maintain, ar
enforce Institutional Controls including the amount of just compensation), and Section XIII
(Dispute ~2esolution}, and all litigation costs. Future Response Costs shall also include all
Interim Response Costs, all Interest on those Past Response Costs the Settling Party has ab -eed
to pay under this Conse~ll Decree that has accrued pursuant to 42 U.S.C. ~ 9607(a) during the
period. from august 1, 2016 through t11e Effective Date, and Agency for Toxic Substances algid
Disease Registx5r (ATSDR) costs z°egarding the Site.

"Hudson. Branch" shall mean the stream and its tributary that flow though file southern
portiozl of t11e Site as depicted on the map attached as Appendix D. V

"Institutional Controls" or "ICs" shall. mean Proprietary Controls and state or local laws,
regulations, ordinances, zoning restrictions, ar other governmental controls or notices that:
{a) limit land, water, or other resource use to minimize the potential for human exposure to
Waste Material at or in connection with the Site; (b} limit land, water, or other resource use to
implement; ensure non-interference with, or ensure the protectiveness of the RA; and/or
(c) provide information intended to modify or guide human behavior at or in connection with the
Site.

"Interest" shall mean interest at the rate specified for interest an investments of the EPA
Hazardous Substance Superfund, compounded annually on October 1 of each year, in accordance
with. 42 U.S.C. § 9b07{a). The applicable rate of interest shall be the rate in effect at the time the
interest accrues. The rake of interest is subject to change on October 1 of each year. Rates are
available online at http:Uww-w2.epa.gov/superfu~d/superfund-interest-rates.

"Interim Response Costs" shall mean all casts, including, but. not limited to, direct and
indirect costs, (a) paid by the United States in connection with the Site from August 1, 201b
through the Effective L3ate, or (b) incurred prior to the Effective Date but paid after that date;
~~ovzded however, that such Interim Response Costs shall not include costs incurred in
connection with OU3.

5
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"I~~ational ~oz~tin~er~cy Plait" ox "NCP" slzaIl mean the I~~ationai Oil and HazardousSubstaizces Pollution Contingency Plan p~~mulbafed pursuant io S~ctiorl 105 of CERCLA,42 U.S.C. ~ 960, codified at 40 C.F.R. Part 300, and an}T amendments thereto.

"i~Tatuz-al Resource Das~~a~es" means damages for injury tc~, destruction of, or- loss ofnatural resources, including the reasonable cosfi~s cif ass~ssin~ s~icl~ damages, as provided inSection 107(a}(4)(C) of GERCLA, 42 U.S.C. ~ ~b07(a)(4)(Cj,

"Natuxal Resources''' means "zlatLiral resout-ces" as t~l~lat te~~-m is defi~lec~ iz~ ~ecfion 1.01(1 b jof CERCLA, 42 U.S.C. § 9601(16).

'`NJDEP" shall mean t ie New- 7~rsey Depaz~tment of Envir<>nmenial Profi~ctiai~l azld anysuccessor departments or agencies of the State.

"NR Trztstce(s)'" means tie designated federal officials «ho Xna~y act on behalf of thepublic as trustees for the Natural Resources regaz~ding the Site, namely tl~e National Oceanic andAtmospheric administration and the Department of the Interior- represented by the Fish andWildlife Service as the federal Trustees for i\ratural Resources regardixl~ the Sife.
"Non-Settling Owner" shall mean at~y person, other than the Settling Pa~~-ty, t~iat o~~ns ox~controls any Affected. Property. The clause "Non-Settling Owner's Affected Property" xneai~sAffected Property our~ed ox controlled by allon-Settling Owner.

"Operation. and Maintenance" or "O&M" shall mean all activities required to operate;maintain, and monifor the effectiveness oi~ the I2i~ as specified in t~~e SSW or air}r EPA-approvedO&M Plan.

"OUl ROD" shall. mean the EPA Record. of Decision Amendment relating to Ope~~ableUnit 1 ai the Site signed on September 30; 201.5, by the Regional Administrator, EPA Rebion 2,or her delegate, and all attachments fihereto. The OUI ROD is attached as Appendix A.
"OU2 ROD" shall. mean. the EPA Recoz-d of Decision relating to Operable Unit 2 at theSite signed on September 25, 2014 by the Regional Administrator, EPA Region 2, or herdelegate, and all attachments thereto. The OU2 ROD is also attached in appendix A.
"Paragt•aph" or "~(" shall mean. a portion of this Consult Decree identif ed by an Arabicnumeral or an upper or Lower case letter.

"Parties" shall mean the United States and SMC.

"Past Response Costs" shah mean all costs, including, bud not Iimited to, direct andindirect costs, that the United States paid at or in connection with t~3e Site through July 31, 2016,~1us Interest on all such costs that has accrued pursuant to 42 U.S.C. § 9607(a) through suchdate, provided, however, that "Past Response Costs" shall not include any response costs whichthe Settling Party is obligated to pay, and those costs that the Settling Party, or TRC; on behalf ofthe Settling Party, in fact has paid, pursuant to the terms of the 2010 Adzninistrati~re SettlementAgreement and the 2015 Administrative Settlement Agreement.

G
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"Performance Standards" or "PS" shall mean the cleanup levels and other• measures of
aclaieveinerlt of the remedial action objectives, as set forth in the OU1 ROD car OU2 ROD,
ti~~hichever is applicable.

`'Plaintiff" shall mean the United States.

"Proprietary Controls" sI1a11 mean easements or covenants ri~~ling with tl~e land that (a)
limit land, water-, or other resotu-ce use arld/or provide access rights and (b) are creaied pu~-s~,~ant
to common la~~ or statutory 1a~~% by ~n instrtFmerlt that is recorded in the appropriate land. records
office.

"RCRA" shall mean the Solid G~'aste I~isposaI pct, ~-2 U.S.C. §§ 690 -6992 (also 1c11ow~n
as the Resource Conservation and Recovery Act).

"Remedial Action" or "RA" shall mean the remedial actions selected in the OU 1 ROD
and OU2 ROD.

"Remedial. Design" or "RD" s1~aIl mean those activities to be undertaken by the Settling
Party to develop final plans and. specifications for the RA as stated. iu the SOW. V

"Section" sha11 mean a portion of this Consent Deeree identified by a Roman numeral.

"Settling Party" s~iall mea~tl SMC.

"Shieldalloy Metallurgical Corporation Su~erfund Site Special Account" shall mean t11e
special account, within tine EPA HazardoLrs Substance St~perfund, established for the Site by
EPA pursuant to Section 122(b){3) of CERCLA, 42 U.S.C. § 9b22(b)(3).

"Sllieldalloy Metalturgicai Corporation Superfund Site Future Response Costs Special.
Account" shall mean. the special account, within the EPA Hazardous Substance Superfund,
established for the Site by EPA pursuant to Section 122(b)(3) of CERCLA, 42 U.S.C.
§ 9622(b)(3).

"Site" shall mean the Shieldalloy Metallurgical Corporation Superfund Site, located in
the Borough. of Newfield, Gloucester County, New Jersey acid the City of Vineland, Cumberland
County, New Jersey consisting of approximately 87.5 acres, as described in the OU1 and OU2
RODS and. as depicted generally on the map attached as Appendix C. The Site encompasses the
SMC Facility and a portaon of the Hudson Branch.

"SMC" shall mean Shieldalloy Metallurgical Corporation..

"SMC Facility" shall mean that portion of the Site consisting of approximately 67.5 acres
located at 35 South West Boulevard, in the Borough of Ne~eld, Gloucester County, New
Jersey and the City of Vineland, Cumberland County, New Jersey. The SMC ~acilzty is depicted
on the map attached as Appendix D.

"State" shall mean the State of New Jersey.

7
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"Sta~ez~~ent of ti~ork'~ or "SO~~'' shall r~~ea~7 the document describing the activities fir
OU 1 and OU2 that the Settlinb Party r~zust pe~rf~rin to implement the RD, the Rte, and O&M
~~egarditlg the Site. The Statement of VG~os~k for OU1 and C~U2 is attached as t~ppendix ~3.

"Supervising Contractor" shall mean the principal coi~tz•actor retained by the Settlin~~
Party to supervise and direct the implementation of the Fork under- this Consent Decree.

`'Transfer" shall mean to sell, assig~l, c~nve~,, lease, n7ortgage, ot~ grai7t a sec~ttity interest
in, or ~~hexe used as a noun, a sale, assian.ment, conveyance; or other disposition of a~1v interest
by operation of lacy or otheri~%ise.

"TRC" sha11 mean, co~llcctivel.5r, TRC C'onlpai~ies, Inc. and TRC Envir~o~~nlental
Corporation, both Delaware corporations, wit11 t3~leir principal oif`ice located at 21 Griffin Road
North, Windsor, Connecticut 06095. TRC Environmental Corporation is a wholly-owned
subsidiary of TRC Companies, It~c.

"United Stakes" shall mein the t~~lited States of America and each department, agency;
and instrumentality of the United States. it~cludin~ C FA.

"Waste Material" shall mean {1 j a~~y "1lazai~dous substance's under Section 101(14) of
CERCLA, 42 U.S.C. ~ 9601.(14}; (~2) any poll~~tant or con~aminaz7t under Section 101.{33) of
CERCLA, 42 U.S.C. § 9601{33); {3) an~r "solid v~raste" ender Section 1.004{27) of RGKA,
42 U.Q.C. ~ 6903{2'7).

"Work" sha11 mean all activities and obligatioizs that. the Settling Party is required. to
perforl~a under this Consent Decree; except the activities required. under: Section XIX {Retention
of Records).

Vo G~19~E~~. ~I2tJVISI~I~1S

5. Objectives of ~h~ Pa~t~es. The objectives of the Parties in entering into this
Consent Decree are to protect public ~lealth or welfare or the environment. by the iznplementatiion
of response actions at the Site by the Settling Party; to pay response costs of the Plaintiff, a~1d to
resolve the claims of Plaintiff agai~zst the Settling Party as provided in this Consent Decree.

6. Commitments by tl~~ Settling Party. The Settling Party shall finance and
perform the Work in accordance with this Consent Decree, the OU1 ROD and the OU2 ROD,
the SOW, and all work pla~is and other plans, standards; s~~ecifications, and schedules set fo1•th in
this Consent Decree ox developed by the Settling Party and approved by EPA pursuant to this
Consent Decree. The Settling Party shall. pay the United States for Past Response Costs and
Future Response Costs as provided in this Consent Dec~~ee.

7. Compliance v~itlh Appiic~ble Lags. I~Tothing in this Consent Decree limits the
Settling Party's obligations to comply with the requirements of all applicable federal and state
Taws and regulations. The Settling Party must also comply with all applicable or relevant a~1d
appropriate requirerr~ents of all federal and state environmental laws as set. forth in the OUl ROD
and the OU2 ROD and the SOW. The activities conducted pursuant to this Consent Decree, zf
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approzed by EPA, shall be deemed to be consistent ~~ith tl~e ~TCP as provided in Section
300,700{c)(3)(ii) of the I~CP.

Perr~aits.

a. As pr€~vided in Section 121 (e) of CE~CLA, 42 U.S.C. § 9621(e), and
Section 300.400(e) of the NCP, n~ permit shall be required for any pot~tion of the Work
conducted entirely on-site (i.e., within tl~e areal extent of contamination or in very close
proximity to the contamilz~tion and neccssa~ry i:or- iinpleme~ltatiol~ of the ~rork). ~Uh~re any
portzon of the Work that is not on-site requires a federal, sCate, ors local permit or approval, the
Settling ParCyr shall submit timely and con~~lete applications and take alb other actions necessary
to obtain all such permits or approvals.

b. TI1e Settling Party may seek relief under the provisions of Section XII
{Force Majeure) for any delay in the performance of~the Vv'ork resulting from a failure to obtain,
or a delay in obtaining, any permit or approval referenced in ~ $.a and required for the Work,
provided that the Settling Paz-ty has submitted timely a71d complete applications and taken all
other actio~zs necessary to obtain all. such permits or approvals.

c. This Consent Decree is not; anti sha11 not be construed to be, a permit
issued pursuant. to any federal or state statute or regulation.

9. coordination a~ci S~aperBTis~~a~.

a. Project ~'oo~e~ ~a~ors.

(1) The Settling Party's Project Cflordinator must have sufficient
technical expertise to coordinate the ~~ork. The SetCling Party's Project Coordinator may
not be an attorney representing the Settling Faz~ty ir1 this matter a~~d may not act as the
Supervising Contractor. The Settling Party's Project Coordinator may assign other
representatives, including other contractors, to assist in coordinating the Work.

(2) EPA shall designate and notify the Settling Party of EFA's Project
Coordinator and Alternate Project Coordiziator. EPA may designate other
represe~7tatives, which may include its employees, contractors andJor consultants, to
oversee the Work. CPA's Project Coordinator/Alternate Project Coordinator will have
the same authority as a remedial project manager andlor an on-scene coordinator, as
described in the NCP. This includes the authority to halt the Work. and/or to conduct or
direct any necessary response action when he or she determines that. conditions at the Site
constitute an emergency or may present an immediate threat to public health or welfare or
the en~rironment due to a release or threatened release of Vi~aste Material.

(3) The Settling Party's Project. Coordinator shall meet regular3y with
EPA's Project Cflordinator as directed by EPA.

D
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b. S~aper~visir~b ~o~tr~e~~~-. Tl~e Settling Party's proposed Supervisinb
Contr~etor must have sufficient technical expertise to supervise the Work ar~d a quality assurance'
system that complies ~ritl~ ~~SI/~SQC E4-200 ,Quality Syst~en~s for Environme~l~~a1 Data andTechnology Progl-azns: Requirements ti~~in Guidance fo~~ Use {Az~~erican Itiatio~lai Standard).

c. ~r~~eed~z~~s ~'~~ Dis~~~r~vaT€~~fce to P~--~ceed.

(1) Except as otherwise provided in ~( 9.c(~) belo~~~, the Settling Patty
sha11 designate, and notify EPA, within lfl days after the Effective Dafie; of t}~e i~an~es,
cof~tact izlformatioi~, a~7d qualifications of the ~ettiling Party's proposed Project
Coordinator azd Supc;r~~•isinU Contractor.

(2) Except as otherwise provided i~~ ~ 9.c(4) below, EPI-~, after a
reasonable opportunity foi~ review ar~d comment by the State, shah issue tlotices of
disappro~~a1 end/or authoi-izatians to proceed regarding the p~•oposed Project Coordinator
aizd Supervising Contractor, as applicable. Zf EPA issues a notice of disapproval, t11e
Settling Partyr shall, within 30 days, submit to EPA. a list of suppletneiltal proposed
Project Coordinators a~3dlot- Supervising Contractors, as applicable, including a
descii~tio~1 of tl~e e~ualiflcaTions of eac~1. EPA sha1~ issue a notice of disapproval or
authorization to p~•c~ceed regarding each siippleme~tal pYoposed coorc~inato~° andlor
contracto~~. The Settling Party may select any coordinator/contractor covered by an
authorization to proceed and shall, within 21 days, notify EPA of the Settling Party's
selection.

{3) 1,17e Set~iing Party may change its Project Coordinator andJo~~
Supervising Contractor, as applicable, by following the procedures of ~;~ 9.c(1)
and 9.c(2).

(~) Notwithstanding the procedures of ~(¶ 9.c(1) through 9.c(3), tl~e
Settling Party has proposed, and. EPA has authorized the SettlingParty to proceed,
regarding t1~e follo~~ing Project Coordi~~ator and Supe~•vising Contractor: TRC is the
Supert~isirig Co~ztractor and TRC's designee and einp~ayee, Patrick Hansen, P.E. is the
Project Coordinator.

10. Perfor~~nce of Work in A.ecoz~d~nee with S4'S~'. The Settling Party shall{a) perform the RA; and {b) operate, maintain, aa~d monitor the effectiveness of the RA; all inaccordance with the SOW and all EPA-approved, conditionally-approved, or modified
deliverables as required by the SOW. All deliverables required to be submitted for approvalunder the Consent Decree or SOW shall be subject to approval by EPA in accordance with ~; 5.6(Approval of Deliverables) of the SOW.

1 ~ . Emergencies and Releases. The. Settling Party shall comply with. the emergencyand release response and. reporting requirements under the Emergency Response and. Reporting)provisions of the SOW. Subject. to Section XV (Covenants by Plaintiff ;nothing in ~3is ConsentDecree, including the Emergency Response and Reporting provisions of the SOW, limits anyauthority of Plaintiff: (a) to take -all appropriate action to protect human health. and the
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enc~irotunent or to prevent, abate, respond to, or minimize an actual o~• threatened release ofWaste Matez~ial on, at, or from the Site, or (b) to direct or order such. action., or seek an orderfrom the Cou1-t, to protect human health and the environment. or to prei~ent, abate, respond to, orminimize a~n actual or threatetled release of Waste il~aterial on, at, or froze the Site. If, due to theSettling ParC}~'s failure to take appropriate response action under the Emergency Response and.Reporti~lg pz~o~~isions of the SOV~, EPA takes such action i~3stead, the Settling Party shallreimburse EPA under Section X (Payments for Response Costs) for all costs of fihe responseaction.

I?. C~a~u~~ai~ Ia~~o~ve~er~~. If requested by EPA, the Settling Par~S~ shall conductc-omn~unit5~ involve-meat activities ui~dea- EPA's oversight as provided for in, and in accordance~~ith ~ect~ion 2 (community Involvement) of tl~e SOW. Costs inctir~rc;d by the United States underthis Section constitute Future Response Costs to be reimbursed under Section X {Paytnenis forResponse Costs).

13. li~Iodification of ~~V~ or I2~~ated Deliverables.

a. If EPA determines that. it is necessary to modify the uTork specified in theSOV~~ andlor in deliverables developed under the SOW in order to achieve and/or maintain thePer•fonnailce Standards or to ca~-~•y out and maintain the effectiveness of the RA, and such.modification. is consistent with the Scope of the Remedy set forth in the SOW, then EPA maynotify the- Settling Party of such. modification. If the Sei~ling Party objects to the modi~calio~l itmay, tivithin 30 days after EPA's notification; seek dispute resolution under Section XIII.
b. The SOW and/or related work Mans shall be modified: (1) in accordancew~t11 the modification issued by EPA; or (2) if the Settli~Ig Party invokes dispute resolution, inaccordance with the final resolution o~the dispute. The modification shall be incorporated intoand enforceable under this Consent Decree, and the Settling Party shall implement all workrequired by such modification. The Settling Party shall incorporate the modification into thedeliverables required under the SO~rU, as appropriate.

c. Nothing in this Paragraph. shall be construed to limit EPA's authority torequire performance of further response actions as otherwise provided in t1~is Consent Decree.
14. Nothing in this Consent Decree, the SOW, or any deliverable required under theSOW constitutes a warranty or representation of any kind by the Plaintiff that compliance withthe work requirements set forth in the SOW or related deliverables will achieve the PerformanceStandards.

.~ ~, . ~.

15. Periodic Review. The Settling Party shall conduct, in accordance with thePeriodic Review Support Pian provisions of the SOW, studies and investigations to supportEPA's reviews under Section 121(c) of CERCLA, 42 U.S.C. § 9621{c), and applicableregulations, of whether the RA is protective of human health and the environment.

11
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~TJ'i.Yfle fi ~~$ ~~~ &. ~gi~F.1 &.i~~14'~Y'~li~~

~~~-~ee~ts F~e~~~°d~ng ~S~~~s~ ~~c~ ~~n-~~ter°fe~~r~~e.

I6. The Settling Warty shall, c~-i~h respect to any 1~?on-Settling Owner's AffectedProperty, use best efforts fo secui-~ fi~oin such Non-Settling Owner an agz-cel~ent, ei~forceat~l~ Icythe ~e#~tlina Party' aTld by tl~e I'Iaintiff, providing that sucl~l Notl-Se~ttlin~ Qti~ner shall (and toSettling Pa~~ty, c~~ith respect t~ ti7e Settling Pa~r~y's ~ffecte~d Property, shah): {i) Pz~o~~ide Plaintiffand the Set~lin~ Party, and their repz•esen~atives. contractoz-s, and subcolztractors ~ritlz access ~~ allreasonable tinges ~o such Affected Propez~ty to conduct an~~ activity regarding the ConsentL)ecree; iflcludin~; those listed in ~ I6.a. (Access Requiretnez~ts); and (ii.) refrain ~Froi~~ using sucl~~..Affected Property in any manrie~~ that ~;PA dei~ermines will pose an unacceptable risl~ to humanhealth or to the en~~iromncnt due to exposure tee Waste Material, or i~lterfeie t~~itt~ ~r a~dversel~~affect the implementation, intebrity, or protectiveness of the Remedial Action including therestrictions listed in ~ 16.b. (Land, Water, or Other Resource Use Restrict~oi~s).

a. r~cc~ss flZege~ire~~ts, The fo~low-ing is a list of activities for ~~h~ichaccess is required regarding the 1lffected Property:

Site:

(~) Monitoring the ~~Jork,

(2} Verifying any data or inforinatios~ submitted to the United States;

(3) Conducting investitiations regarding ec~i~tainination ai or near tl~e

(4) Obtaining samples;

(5) Assessing the need for, planni~la~, or implenlei~ting additionalresponse actions at or near the Site,

(6) Assessing implementation of quality assurance and quality co1~~11°01practices as defined in the approved constructiozl quality assurance quality control plan asprovided in the SOu';

(7) Implementing the Work pursuant to the conditions set forth. in ~j 61(Work Takeover);

(8) Inspecting az~d copying records, operating logs, contracts, or otherdocuments maintained or generated by the Settling Party or its agents, consistent withSection XVIII (Access to Information);

Decree;
{9) Assessing the Settling Party's compliance with the Consent

(10) Determining whether the Affected Property is being used in amanner that is prohii~ited or restricted, or that may need to be prohibited or restricted.under 11~e Consent Decree; and

12

Case 1:16-cv-08418-RBK-KMW   Document 2   Filed 11/10/16   Page 15 of 45 PageID: 25



(11) Implementing, monitflring, maintaining, reporting on, and
enforcing arty land, water, or other resource use restrictions and Institutional Controls.

b. Land, ~~ter, or @?fhe~ R~so~rce LTs~ I~estr ~t~o~s. The following is a.
list of land, water, or other resource use restrictions applicable to tale Affected Property:

(1 j Prohibiting residential use of the SMC Facility;

(2) Ensi~ri~lg that existing buildir~~ caps, paving caps; soil caps, and.
vegetative caps ai-e not disturbed, i.e., by paving tl~e formes footprint of any buildings th~~
are demolished;

{3) Requiring inspection and maintenance of paving caps, soil caps,
vegetative caps, and fencing;

(~) Instituting a management plan to require proper Handling and
disposal of contai7~inated soil and sediment, if any future development involves
disturbance of the subsurface soil.; and

(5) Instituting a management plan to require that workers wear
appropriate protecti~-e equipment when handling contaminated soil and sediment.

17. hest Efforts. As used in this Section, "best efforts" means the efforts that a
reasonable person in the position of the Settling Party would use so as to achieve the goal. in a
timely manner, including the cost of employing professional assistance and tl~e payment of
reasonable suns of in~ney to secure access asld/or use restriction agreements. ~'or purposes of
gaining access to property, "best efforts" shall presurriptively include commencing aild
prosecuting an action to obtain access and. other allowable relief under N.J.S.A. S~:l OB-l6 of
New Jersey's Brov~mfield and Contaminated Site Remediation Act, N.J.S.A. 5$:l OB-1 et seq. If
the Settling Party is unable to accomplish what is required through "best efforts" in a timely
manner; it shall notify the United. States, and include a description of the steps taken to comply
with the requirements. 7f the United States deems it appropriate; it nay assist the Settling. Party
or take independent action, in obtaining such access andlor use restrictions. All costs incurred by
the United States in providing suc11 assistance ar taking such action,. including the cost of
attorney dine and tl~e amount. of monetary consideration or just compensation paid, constitute
Future Response Costs to be reimbursed under Section X {Payments for Response Costs).

18. l~Totice to successors-in-Ti~I~.

a. The Settling Party shall, within 15 days after the Effective Date, submit
for EPA approval a notice to be filed regarding the Settling Party's Affected Property in the
appropriate lard records. The notice must: {1) include a proper legal description of the Affected
Property; (2) provide notice to all successors-in-title: {i) that the Affected Property is part of, or
related to, the Site; {ii) that EPA has selected a remedy for the Site; and (iii} that potentially
responsible parties have entered into a Consent Decree requiring implementation flf such
remedy; and {3) identify the U.S. District Court in which. the Consent Decree was filed, the name
and civil action number of this case, and the date the Consent Decree was entered by the Court.
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The Settling Part~~ shall record the notice within 14 days after EPr~'s approval of the notice ands~zl~~nit to EPA, v,~ithin 1.0 d~vs thereafter, a certified copy of #~~e recorded notice.

b. The Settli~ig Party sIia11, prior to enfering info a cont~xact to Trai~s~el~ theSettling I~artv's Affected Propert~~, or 60 dad=s prig to tral~lsferring the Settling Party's Affected~?roperty, ~vhiche-ver is earlier:

{ I ~ Notify= t11e ~~roposed transferee that EF ~ has selected a remedy
i-egardi~zg tl~e Site, that pot~entiall~~ responsibly parties have entered znto a Consent Decree
requiring implementation of such relnedyF, and t~1at the United States District Cou~~t 11as
entered the Consent Decree (identifying t11e Warne and civil actio~,1 izumber of This case
anci the date t11e ConsenT Decree was entered by t11e Court); and

(2) I'~ot~ify EPA of the name azld address of t13e pr~~~osed transferee
and provide EPA «pith a copy of the notice that it provided to the proposed transferee.

19. In the event. of any Tra~~sfe~• of the effected Propert}=, unless the United Stites
ot~ieru~ise coi~seilts in writing, the Settling Party shall co~ltinue to compl~t ~~~ith its ol~ligafiioias
under the Consult Dec~'ee, including the obligafion to secure access end ensure compliance withany land, water, o~~ other resource use restrictions regarding the ~ffcetEd Property and to
implement, maintain, monitor, and report on It~stitu~ion~~l Coi~irols.

20. Notwithstanding ar~y provisio~l of the Consent Decree, Plaintiff r~t~aii~s ali of itsaccess authorities and rights, as v~%e11 as a110~ its rights to require land, ~n~atc.r, or other 1•esourceuse restrictions and Institutional Controls; it~c~t~dit~~ ei2forcement authorities related thereto,under C~RCLA, R.CRA., and any other applicable statute or regulations.

IX. ~I~1~AI~1C'~A~ 14~S~J~N~F

21. In order to ensure completion of the Work, the Settling Party s11a11 secure
financial assurance, initially in the amount of $5,635,000.00 ("Estimated Cost of the V~~ork"), fo~~the benefit of EPA. The financial assurance must be one or more of the mecl~azlisms listed in a.through f. belo~~, in a form substantialls~ sirzailar to the relevant sample documents available from.the "Financial Assurance" category an tl~e Cleanup Enforcement Model Language and SampleDocurzients Database at http:l/cfpub.epa.govJcon7pliance/models!, and satisfactory to EPA. TlseSettling Party znay use multiple mechanisms if they are limited ro surety bonds guaranteeingpayment,letters of credit,lrust funds, andlor insurance policies.

a. A sut•et~T bond guaranteeing payment andfor peg°forinance of the ~~ork thatis issued by a surety company among those listed as acceptable sureties on federal bonds as setforth in Circular X70 of the U.S. Department of the Treasury;

b. An irrevocable„ letter of credit, payable to or at the dzrec~ion of EPA, that isissued by an entity that has the authority to issue letters of credit and whose letter-of-credit
operations are regulated azid examined by a federal or state agency;
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c. A trust fund established for the benefit of EPA that. is administered by a
trustee that has t1~e authority to act as a trustee and whose trust operations are regulated and
examined byr a federal or state agency;

d. A policy of insurance that provides EPA urith acceptable rights as a
beneficiary thereof and that is issued by an i~lsurance carrier that has the authority to issue
i~lsurance policies in the applicable jurisdictions) and whose insurance operations are regulated
and. examined by a federal or state agencti~;

e. A demonstrat~io~~ by the Settling Party t11at it meets #:he relevant fi~ancial
test criteria of 40 C.F.R. ~ 264.143(f) and ~~eport ng requirements of this Section for the sure of
the Estimated Cost of the V~~ork and the amounts, if atzy, of other federal, state, or tribal
environmental obligations tinailciall~~ assured through the use of a financial test or guarantee,
accompanied by a standby funding commitment, which obligates the Settling Party to pay funds
to or at the direction of EPA, up to the amount financially assured through the use of this
demonstration in the event of a Lt~ork Takeover. oi~

f. A guarantee to fund or perform the Work executed in favor of EPA by one
of the follo~~fing. (1) a direct or indirect parent company of the Settling Party; or t2) a compa~ly
that has a "substantial business relationsi~lip" {as defined in 40 C.F.R. § 264.141(11)) with the
Settling Part~~; provided, however, that any company providing such a guarantee must
demonstrate to EPA's satisfaction that it meets the relevant financial test criteria of 40 C.F.R.
264.143(f~ and. reporting requiremezlts of this Section for the sum of the Estimated Cost of the
Work. and the amounts, if any, of other federal, state, or tribal environmental obligations
financially assured through the use of a financial test or guarantee.

22. Tlie Settling Party has selected, and EPA. has found satisfactory, as an initial.
financial assurance an insurance policy prepared in accordance with. ~ 21. Within 30 days after
the Effective Date, or 30 days after EPA's approval of the form and. substance of the Settling
Party's financial assurance, whichever is later, the Settling Party sha11 secure all. executed andlor
otherwise finalized mecl?anisms or other documents consistent with the EPA-approved form of
financial assurance and sha11 submit such mechanisms and documents to the United States, and
to EPA as specified in Section X~ {Notices and Submissions).

23. If the Settling Party provides financial assurance by means of a demonstration or
guarantee under ~(21.e or Zl.f, the Settling Party shall also comply and shall ensure that its
guarantors comply with the other relevant criteria and requirements of 40 C.F.R. ~ 2b4.143(fj
and this Section, including; but not limited to: (a) the initial submissia~ to EPA of required
documents from the relevant Settling Party's chief financial officer and independent certified
public accountant no later than 30 days after the Effective Date; {b) the annual resubmission of
such documents within 90 days after the close of the relevant Settling Party's fiscal year, and. {c)
the notification of EPA no later than 30 days; in accordance with *( 24, after the relevant Settling
Party determines that it no lflnger satisfies the relevant financial test criteria and requirements set
forth at 40 C.F.R. § 264.143{fj(1). The Settling Patty agrees that EPA may also, based on a
belief that the Settling Party may no longer meet the financial test requirements of T 21.e or 2i.f,
require reports of financial condition at any tune from the Setkling Party in addition to those
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specified in this Paragraph. For purposes of this Section, references in 40 C.F'.R. fart 26~,
Subpart ~I~, to: (1) the terns "current elo~iire~ cast estimate;'° "current pflst-closure cosh estimate,"
and "current plugging and abandoi~unei~t cosh estimate" include the Estin~a~ed Cost of the Work;(2) the phrase "the stun of Che current closure ane~ post-closure cost estimates and tl~e current
plugging and abaildoi~ment cost estimates" includes the suz~~ of all en~~ironmer~tal obligations
(including obligations under CERC;I~A, RCIZf~, and any other federal, state, or tribal
enviranznent~a~ obligation) guaranteed Iry such. com~~~73y or fo1• i~~l~ich st~cl~ company is otherwisefinancially obligated in addition to the ~:stim~ted ~c~sfi of the Work under this Cotlse~nt Decree;
{3}the tez~~Zs "o~~~ner" and "opera~er" i~eluc~e t17e S~~tling Party nlalcin~~ a deT72onstratioi~ car
obtaining a guarantee under ~ 21.e or ? l .f: and (~) the ~e~~n~s "fa~cili~~~" a~r1d "hazardous a=as~e
management facility" include the Site.

24. The Settling Marty shall diligently monitor the adequae5r of the financial
assurance. If the Settling Part} becomes aware of any information indicating that the ~naiacial
assurance provided under this Section is inadequate or other~~-ise no loner satisfies the
requirements of this Section, the Sealing Part~~ sha11 tlotify EI'A of such information within
7 days. If EPA determines that the financial assurance provided under this Section is inadequateor otherwise no lozzger satisfies the requireme~~lts c~~tlzs Section; EPA ~vi11 notify the Set~tlintr
Party of suc~3.detep-m~~~atio~~. Tl~e Settling Pa~~t~y shall, ~~rithin 30 days after notifyizlg EPA or~
receiving nonce from EPA under this Paragraph, secure and. submit to EPA for approval a
proposal for a revised or alternative financial assura7~ce mec~lanism t12at satisfies the
requirements of this Section. EPA. may extend this deadline for such time as is reasonably
necessary for the Settling Party; in the exercise of due diligence, to secure and submit to EPA aproposal for a revised or alter~~ative financial assuraxlce inecha~lism, nod to exceed 60 days. Tile
~ettlii~g Party shall follow ~lze procedures of ~ 26 {Modification of Fizzancial Assurance) iz1
seeking appro~jal of and submitti~~g documentation foa-, the revised ox alternative financial
assurance mechanism. The Settling Party's inability to secure ar~d submit to EPA financial
assurance in accordance with. this Section s11a11 in no way excuse performance of any other
requirements of this Consent I}ecz~ee, including, without limitation, the obligation of the SettlingParty to conlp~ete the Work in accordance wit13 the terms of this Consent Decree.

25. r~ece~s to Financial r~ssura~ce.

a. If EPA issues a notice of implerne~~tation of a Work. Takeover under
¶ bl.b, then, in accordance with any applicable financial assurance mechanism andlor related
standby funding commitment, EPA is entitled to: (1) the performance of the Work; andlor
{2) require that any funds guaranteed be paid in accordance with T 25.d.

b. If EPA is no~zfied by the issuer of a financial assurance mechanism that itintends ~o cancel such mechanism, and the Settling Party fails ~o provide an alternative financialassurance mechanism in accordance with this Section at least 30 days prior to the cancellationdate, the funds guaranteed under such mechanism must be paid prior to cancellation in
accordance with ~ 25.d.

c. If, upon issuance of a notice of implementation of a Work Takeover undez-~(61.b, either; {1) EPA is unable for any reason to promptly secure the resources guaranteed
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under an}j applicable financial assurance mecha~~ism and/or related standby funding
commitment, whether in cash or in Find, to continue a11d compete the Work; or (2) the financial
assurance is provided under ~j 21.e or 2i.f, then EPA may demand an amount, as determined by
EPA. sufficient to cover the cost of the remaining Work to be perfol-~ned. The Settling Party
shall, within I O days of such demand, pay the amount demanded as directed by EPA.

d. AnS~ amouzzts required to be paid under this ~{ 25 shall be, as directed by
EPA: (i) paid to EPA in order to facilitate the completion of the Work by EPA or by~ another
person; or {ii) deposited into an interest-bearing account, established at a duly chartered bank or
trust compan~~ that is insured by the FDIC, in order ~o facilitate the completion of the Work by
another person. If payment is made to EPA; EPA ma}- deposit the payment into the EPA
Hazardous Substance Superfund or into the Shisldalloy Metallurgical Corporation Superfund
Site Special. Account within the EPA. Hazardous Substance Superfund to be retained and used. to
co~~duct or finance response actions at or in connection. with the Site, or to be transferred by EPA
to the EPA Hazardous Substance Superfund.

e. All EPA Work Takeover costs not paid under fihis T 25 must be
reimbursed as Future Response Costs under Section X (Payments for Response Costs).

2b. 1V€oda~c~~gon ~f Amo~arat, Fo~-~n, or'Te~ans of ~inaizcaal Assurance. The
Settling Party may submit, on any anniversary of the Effective Date or at any other time agieed
to by the Parties, a request to reduce the amount, or change the form or terms, of the financial
assurance mechanism. Any such request must be submitted to EPA in accordance with ~( 22; and
must include an estimate of the cost of the remaining Work, an explanation of the bases for the
cost calculation, and a description of the proposed changes, if any, to the form. or terms of the
financial assurance. EPA will notify the Settling Party of its decision. to approve or disapprove a
requested reduction. or change pursuant to t11is Paragraph, The Settling Party may reduce the
amount of the financial assurance mechanism only in accordance with: {a) EPA's approval; or
(b) if there is a dispute, the agreement, final administrative decision, or final judicial decision
resolving such dispute under Section XIII (Dispute Resolution). Any decision made by EFA on
a request submitted under this Paragraph to change the farm or terms of a financial assurance
mechanism shall be made in EPA's sole and unreviewable discretion, and such decision shall not.
be subject to challenge by the Settling Party pursuant to the dispute resolution. provisions of this
Consent Decree or in any other forum. Within 30 days after receipt of EPA's approval of, or the
agreement or decision resolving a dispute relating to, the requested modifications pursuant to this
Paragraph, the Settling Party shall submit to EPA documentation of the reduced, revised, or
alternative financial assurance mechanism in accordance with T 22.

27. Release, Cancellation, ~r Discontinuation of Financial assurance, The
Settling Party may release, cancel, or discontinue any financial assurance provided under this
Section only: (a) if EPA issues a "Certification of Work Completion" as provided in the SOW;
{b) in accordance with EPA's approval of such. release, cancellation, or discontinuation; or (c} if
there is a dispute regarding the release, cancellation or discontinuance of any financial assurance,
in accordance tivith the agreement, final administrative decision, or final judicial decision
resolving such dispute under Section XiII (Dispute Resolution).
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28. P~y~e~~ b~ the fettling ~~~~r f~~- ~Tr~it~d ~ta~es ~'as~ I~es~o~se ~e~sts.
a. ~~ithin 30 days after the effective Dade, il~e Set~li~1~ party shall pay toSPA $505,000.00 in pa~=rnenf for Past Response C;~sts. Payment sha11 be made in accordancewit~1 ~f 30.a (instz~ictions for past t~espc~nse east ~aynlents).

b. I)e~osit off` Fast R~s~oa~s~ C'~s~s P~yra~ent. Of t11e total amount to be paidby the Settlil7~ Party pui~~sua~lt t~o ~ 28.a, 1.00% sha11 be deposited b}~ EPA i~~ the Shi~ldalloy~vletalliu~gical Cot-laoration Site ~~ecial Account to be retitled and used to co7lduet or financeresponse actions at or ir1 connection wit1~ t17e bite, or ~o be transferred b5r ~-PA to the ~P~Hazardo~is Substal~ce Superfiznd.

29. P~y~e~a~~ [~3~ ~I~e ~e~~~~~~ ~a~~~ ~'~~ ~'~t~re ~Zes~o~se C'os~s. 1,he Settling Partysha11 pay Lo EI'A all future Response Costs ~~ot inconsistent with the NCP_

a. ~~~io+d~c ~i~l~. On a periodic basis, EPA will setld il7e Settling Paz-ry a billrequiring paymenf~ that i~lcludes a SCORPIQ~ Report, which includes direct a~1c~ i~ldirect costsincurred Icy EPA, its contractors, subcontractors, a~~d DC)J. The Settling P~u-ty s1~aIl make allpayments wifhin 30 da51s after the Settling Part}r's receipt. of each bill requiring pa~rm~nt, exceptas otherwise provided ii1 ~ 31, in accordance t~ith ~ 30.1 (instructions for future response costpa5~nents).

b. ll~posit of F'~at~are response Coss lPayments. Of the total. amount to bepaid by the Settling Pariy pursuant. to i~ 29.a, 100% shall be deposited by EPA. in the Slaieldallo}=Metal~ur~ical Corporation Site Special Accou~l~ to be retained and used to conduct. or financeresponse actions at or in con~~ection with the Site, or to be transferred by EPA to the EPAHazardous Substance Superfund, provided, however, thai EPA may deposit a Future ResponseCosts payment directly into the EPA Hazardous Sut~stance Superfund if, at the dine the paymentis received, EPA estimates that the Shieldalloy Metallurgical Corpot~ation Site Special Accountbalance is sufficiezlt to address currently anticipated future response actions to be conduced orfinanced by EPA a~ or i~z cormection with the Site. Any decision by EPA to deposit a FutureResponse Costs payment directly into the EPA Hazardous Substance Superfimd for this reasonshall not be subject to challenge by the Settling Party pursuant to the dispute resolutionprovisions of fihis Consent Decree or in any other forum.

30. P~yu~ent Instructions fot~ the Setting Paa~ty as to EPA's .l~espor~se Costs.

I'repayaaaents.
a_ Past Response Costs Pa3~ments and F'cafure ~espomse Costs

(1) The Financial Litigation Unit (F'LU) of the United StatesAttorney's Office for the District of New Jersey shall provide the Settling Party, inaccordance with ~ 83, wzth instructions regarding making payments to DOJ on behalf ofEPA. The instructions must include a Cansoiidated Debfi Collection System {CDCS)number to identify payments made under this Consent Decree.
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(2) For aII payn~ez3ts s~.tbjec~ to this 30.a, t11e ~ettlin~ Party shall
make such pay~rnent by Fedwire Electronic funds Transfer (EF`I')1 at
https:l/ti~~c~n~,pay.~od] to ~~e U.S. I~flJ account, in accordance witi~ the instructio~ls
provided u~7der ~ 30.a(1), and incl~iding references to t~~~ CI3~~ ~~~i~7ber, SitelS~ill ID
iVumber 02 —B7_ arld I~3 Number 90-11-3-1285.

(~3} For each pa~~ment made ~mder this ~` 3t}.a_ the Seal r~~~ Party shall
send. notices, incli.tdi~~g references to the CDC ; Sitef~pill III, and ICJ numbers, to the
United States, El?A, and the EPA Cincinnati Finance Center, ~~ll is~ accordance with ~ 83.

b. ~'u~a~~e Resp~t~s~ ~~sts 1~~~~e~~~ ~~d ~t~~~~~~~€~ ~~~~~ti~s.
(1) ~~or a1l payments subject to this ~ 30.1, the ~ettiizlg ~'arty~ shall

make such payment by Fedtivire EST, referencing the Site/pill ID and DJ ~~umbers. The
Fedwire EFT payme~li must be sent as follows:

Federal Reserve Bank. of I~;e~~ York
ABA = 021030004
Account = 68010727
SWIFT address = FRNYL7S33
33 Libert}~ Street
Ne~~~ York NY 1004
Field Tag 4200 of the Tedwire message should read

"D 68010727 Fn~rironmental Protec-tion Agency"
For all payments ma~cle under this fi 30.b, the Settling ~'a~rty must i~2~Iude r~ferenEes to t1~e
Site/Spill ID and DJ numbers. At the time of any payment: required to be made in accordance
~~rit1~ T 30.b, the Settling Party shall send notices that payment has been made to the United
States, EPA, and the EPA Cincirulati Finance Center, all in accarc~ar~ce u~i#h ~ 83. All notices
must include references to the Site/Spill ID aild DJ numbexs.

31. Cor~~est~ng ~~ature Response Costs. Tl~e Settling Party ma~~ submit a Notice ofDispute, initiating the procedures of Section XIII {Dispute Resolution), regarding any FutureResponse Costs billed utzder ~( 29 {Payments by the Settling Pa~-t~y for Future Response Costs) ifit determines that EPA izas made a mathematical. error or included. a cost item. that is not. within
the defi~~ition of Future Response Cosfs, or if it believes EPA incurred excess costs as a direct
result of an EPA action that was inconsistent with a specific provision or provisions of the NCP.Such Notice of Dispute shall be submitted in writing «7ithin 30 days after receipt of the bi11 andmust be sent to the United States (if the United. States' accounting is being disputed} pursuant toSection XX (Notices and Submissions). Such Notice of Dispute sha11 specifically identify thecontested. Future Response Costs and the basis for objection, If the Settling Part~~ submits a
Notice of Dispute, the Settling Party shall, within the 30-day period, also as a requirement for
initiating the dispute, (a} pay all uncontested Future Response Costs to the United States, and (b)establish, in a duly chartered bank or trust company, an interest-bearing escrow account that isinsurer3 b}j the Federal Deposit Insurance Corporation {FDIC), and. remit to that escrow accountfunds equivalent to the amount of the contested Future Response Costs. The Settling Party shallsend to the United Stakes, as provided in Section XX {Notrces and Submissions), a copy of the
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transn~it~aI let~te~- and check paying t13e uncontested Future Response Costs, and a copy of thecon°espondence~ that establis~3es and. funds t1~e escrow acc~ou~lt, i~clud~n~, but not liz~~ited to,information co~~~tainin~ the identity of the bank and. bank account tender which. the escrowaccount is esfa~blist~ed as c~~eIl as a panic statement sho~~inb ~lze initial balance of t~i1e escrowaccount. If the United States prevails in the dispute, the fettling Party shall pay the sums due{with accr~ied ii~t~rest) t~ the United States ~~ithin 7 days after the r•esoliition of the clis~ute. Ifthe Settling Pai~~ty ~~z•evails concerning any aspect of the ca~l~esi~d costs, the Settling Paz-ty s11aI1pay that portion of the costs {plus associated. accrued interest) for which it did not prevail to t11eUixited States within 7 days a~tcr the resolution of the disp~ite. '~~he Settling Marty sha11 be~disbursed any balance of Chi escrow account. A11 payments to the United Stakes und~z• thisParagraph shall be made in accordance with ~j 30.b (izlstructioils for future response costpayments). ~~he dispui~e resolution procedures set forth in this Paragraph in col7junction i~ith tl~eprocedures set fort~l in Sec~io7~ XIII~ {Dispt~fe Resolution) shah be the exclusive 1necl~anisrr~s fc~rresolving disputes regarding the Settling Part}~'s Obligation to reimburse the United States for itsFuture Response Costs.

32. I~t~rest. In the eti~ent that any payment for Past Response Costs or for FutureResponse Costs required under this Section is not made by the date required, the Se~ttliug Partyshall pay Ii~1te~-est on. Che unpaid. balance. The Interest. on Past Response Costs shall begin tc~accrue on tl~e Effective Date. The Interest on Future Respoz7se Costs shall begin to accrue on t1~edate of the bill_ The Interest s17a11 accrue through the date of the Settling Party~s payment.Payments of Intez~est made under this Paragraph skull be in addition to such other remedies orsanctions available to Plaintiff by virtue of the Settling Party's failure to n3ake timely paymentsunder this Section including, but not Iiinited to, payment of stipuiatec~ penalties ~aursuat~t to ~ 48{Stipulated Penalt~v Atnoun~s —Work).

~~. I1~t~3~IIF~~AT'IOl~i r~l~t~ ~N~lU~li~~E

33. 'TP~e Segflia~g ~'arty's ~nd~mrnifica~ion of the dlaaited Stites.

a. The United States does not assume any liability by entering into thisConsent Decree or by virtue of oily designation of the Setting Party as EPA's authorizedrepresentative under Section 104(e) of CERCLA, 42 U.S.C. ~ 9&04{e}. The Settling Warty shadindemnify, save, and hold harmless the United States and its officials, agents, employees,contractors, subcont3actars, and representatives for or tom any and all claims or causes of actionarising from, or on account of, negligent or other wxongful acts or omissions of the SettlingParty, its officers, directors, employees, agents, contractors, subcontractors, and. any personsacting on the Settling Party' behalf or undez• their control, in carrying out activities pursuant tothis Consent Decree, including, but not limited to, any claims arising from any designation of thefettling Part~~ as EPA's authorized representative under Section 104(e) of CERCLA. Further,the Settling Warty agrees to pay tie United States all costs it incurs including, but nod limited to,attorneys' fees and other expenses of litigation and settlement arising from, or on account ofclaims made against the United States based on negligent or other wrongful acts ox omissions ofthe Settling Party, its respective officers, directors, emp3oyees, agents, contractors,subcontractors, and ar~y persons acting on its behalf or under its control, in carryiz3g out activities
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pursuant to this Consent Decree. Tl1e United States shall not be held out as a party to anycontract entered into by or on behalf of the Settling Party in carr~~ing out. activities pursuant tophis Consent Decree. Neither the ~ettli~l~ Party%, r~or an~~ such cotitractoi~ sl~ail be considered ax1~ge~~t of the L3~lited States.

b. The I~nite~ States shall give the Settling Part~r notice of a11y claim forr~~hich the Lrni~ed Mates plans to seek inder~znification pursuant to this ~ 33, and shall consul~`ith the Setting F'arty~ prior to settling such claim_

3~. Z'he Settlizl~ Pai-~y cc~~rena~nts not to sue and agrees nog t-o asse~~t any claims orcauses of action against the United States for damages or reimbur-sem~nt or fo1- set-off o~~ anypayments made oi- to be made to the United States, arising from or on account of any cont7~act,agreement, or arrangcmerzt between the Settling Party and any person for perfoYmance of ~~orkon ar relating to the Site, including, but not limited to, claims on account. o~ constructioz7 delays.Iii addition, the Seti~~lin~ Party shall inde~n~nify, save and hold harmless the United States «ithrespect to azzy and all claims for damages or reimbursement arising from or on account of anycontract:, a~reelnent, or arrangement between the Settling Party and any person for performanceof ~~ork on or relating to the Site, including, but i~ot limited. to, claims on account cif collsrructiondelays.

35. I~s~ar~~ce. No Later than 1 ~ days before commencing any on-site Work, theSettling Party or its designee, TRC, shall secure, and s~iall maintarf~ until tale first an~~iversaryafter issuance of the lates# of EPA's "Certification of RA Completion' pursuant to the SOW,commercial general liability insurance with limits of $t0 million, for any one occurrence; andautomobile liability insurance with limits of ~5 million, combined single limit, naming theUnited ~~ates as an additional i~~st~red with respect to all liability arising out of the activitiesperformed by car on behalf of the Settling Party pursuant to this Consent Decree. The insurancelimits z°equired pursuant to this Paragraph may be satisfied via. a combination of primary andexcess insurance coverage. In addition., far the duration of this Consent Decree, the SettlingParty shall satisfy, or shall ensure that its contractors or subcontzacto~•s satisfy, all applicablelaws and regulations regarding the provision of worker's compensation insurance for all personsperforn~iiig the work on be~~alf of the Settling Party in furtherance of this Consent Decree. Prior-to commencement of the Work, the Settling Party shall provide to EPA certificates of suchinsurance and. a copy of each. insurance policy. The Settling Pa~~ty shah resubmit suchcertificates and copies of policies each year on the anniversary of the Effective Date. If theSettling Pa~-~y demonstrates by evidence satisfactory to EPA that any contractor or subcontractormaintail~s insurance equivalent to that described above, or insurance covering t~1e same risks bitin a lesser amount, then, u~i1h respect to that contractor or subcontractor, the Settling Party needprovide only that portion of the insurance described above that is i~ot mai~ltained by thecontractor or subcontractor.

XII. Ff~I~~~ MANURE

36. "Force majeure," for purposes of this Consent Decree, is defined as any eventarising from causes beyond the control. of the Settling Party, of any entity controlled by theSettling Party; or of the Settling Party's contractors that delays or prevents the performance of
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any obligation tinder this Consent Decree despite the Settli~n~ Marty°s best efforts t~ca fulfill theobligation. `I~he ~•equirement that the Settling Pa1-ty exercise °`best efforts to fulfill tI1e obligation"includes using best efforts to anticipate atl}=potential force n~ajeure and best efforts to addressthe effects of ans~ potential force majeure (a) as it is occurril~g and {h) foliowi~l~ the po~eritialforce majeure suc11 ghat the dewy and any adverse effects of thy; d~Iay are r~7ininlized to thegreatest exienl possible. "Force majeure~" does not include fitiailcial inability 10 cornplet-e theVti'ark or a failus•e to achieve the Perfori~~ance Standards.

3%. If any event occurs or has occurred that may delay the perf~o~-z~ance t~f anyobli~ati~n under phis Consent Decree for z~hicll the Scttlil~~ Party intends of ~n~v intend to asser-~a claim of force;.majeure, the Settling Party shall notif~~ LPl~'~'s Proiect Coordinator orally car, inhis or IZer absence, EPA's Al~erna~te Project Coordinator or, i17 ~~e event both of~El'A'sdesignated representatives are unavailable, the Direc~o~• of the Emer~e~lcv a11d Remedial
Respo~lse Division, ET'A Region 2, within 24 hours of when the Set~lin~ Part~~ first knew that theeven# might cause a delay. Within 7 days thereafter, the Settling Party s~~a11 ~rovzde in c~~-iting toEPIC an explar7ation and description of the reasons for the delay; tl7e anticipated duration: of thedelay ;all actions taken or to be takers to prevent oz• miziimiz~e the delay; a sclled~zle~ For
implementation of any measures to be taken to prevent or mitigate the delay or the effect of thedelay; the Settling Party's rationale for attributing such. delay to a Force majeure; and a statementas tc~ whether_ in the opinion of the Settling 1 arty, such event ma}~ cause o~- contribute to anendangerment to public health. or welfare, or the ellviro~unei~t. `I'he~ Settlin¢ Party sl~aIl includetivith any notice all available documentation supporting its claim that t11e delay was attributable toa force majeure. The Settling Party shall. be deemed to know of any cit°cunlstance of which the~ettlir~g Pa~iy, an3~ entity controlled. by the Seltli~l~ dart}', or the Settlii7g Party's c~~ltractors orsubcontractors l.neu~ or should have known. Failure to comply with the above requirementsregarding an evezlt shall preclude the Settling Party from assertilzg any claim of~ force majeureregarding t11at event, provided, however, that if EPA, despite the late or ii~conlplete notice, isable to assess to its satisfaction whether t~~e event is a force Inajei~re unc~et~ ~' 36 and ~~hethet• theSettling Party has exercised its best effoz-ts u~~der ~j 36, EPA ~~nay; in its unreviewable discretioYl,excuse in writing the Settling Party's failure to subr~~it timely or complete notices under thisParagra~ll.

3$. If EPA agrees that. the delay or anticipated delay is attributable to a force majeure,the time fo~~ pez~forinance of the obligations under this Consent Decree that are affected b~~ theforce majeure arils be extended by EPA for such dime as is necessary ~o complete thoseobligations. An extension of the time for performance of the obligations affected by the forcemajeure shall not, of itself, extend the time for perfoi-z~natice of an~~ other obligatioi7. If EPA doesnot. agree that the delay or anticipated delay has been or will be caused by a force n~ajeure, EPAwi11 notify the Settling Party in writing of its decision. If EPA agrees that the delay isattributable to a force majeure, EPA wi11 notify t~1e Settling Party in writing of the lengtth of theextension; if any, for perFornaance of the oblibations affected. by the farce majeure.

39. If the Settling Party elects to invoke the dispute resolution procedures set. forth inSection XIII tDispute Resolution) regarding EPA's decision, it shall do so no later than 15 daysafter receipt. of EPA's notice, In any such. proceeding; the Settling Party shall have the burden. of
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demonstra~~ng by a preponderance of the e~~idence~ that the delay or antieipa~ed delay has been orwill be caused by a force z~~aje~~re, that the duration of tl~e delayr or the extension sought eras or~~ill be~ uarrantecl under the circumstances, that best efforts were exercised to a~~oid and mitigatethe effects of the delay, and that the SetCling Party complied with tl~e requireme~lts of ;~ 36 and37. If the Set~lin~ Party carries t~~is burden., the dela~~ a~t~ issue shall be deemed not to Ise a~~olation by the Settli~ig Par~~~ of the affected obligation of this Consent. Decree identified to EI'~and the Court.

4Q. The failure by EI' ~ to timel~~ co~npl~te any obligation uz~deY the Consent Decree.or ender the S~~~r is nc~t a vic~la~ion of the Consent. Decree, provided, hotivez~cr, t1~at if suc11failure prevents the Settling Party from meeting e~~1e or snore deadlines in the ~OVc~, the ~ettiingParty may= seek relief under this Sectic~l~.

41. Unless otherwise expressl~~ provided. for in this Consent Decree, the disputeresolution procedures of this Section shall be the exclusive mechanism. to resolve disputesregarding this Consult Dec~•ee. However, t1~e procedures set forth in this Section shall not applyto actio~ls by the United States to enforce obligations of the Setrtling Party that ha~~e slot beendisputed in accorc~ai~ce ~~itn this Sectio~3.

42. A dispute shall be considered to have arisen when oi3e part~~ sends t11e otherParties a «~-itten Notice of I~isptite. any dispute regarding this Consent Decree sha11 in the firstins~lce be the subject of informal. negotiatiol~s between the parties to t11e dispute. The periodfot- inforn3al negoliatians s11all not exceed 2fl days iro7n the time t~1e dispute arises, unless it ismodified by written agreement of the parties to the dispute.

43. S~a~e~nents of ~'ositiota.

a. In tl~e etret~t that the parties cannot resolve a dispute by infornla~negotiations cinder the preceding Paragraph, then the position advanced by EPA shall beconsideF-ed binding unless, within 30 dais after the conclusion of t~1e informal negotiation period,the Settling Party inuoke the formal dispute resolution procedures of this Section by serving ont11e United States a singe written Sfa~tement of Position on the znattet: in dispute, including, butnot limited to, any factual data, analysis, or- opinion supporting that position and any supportingdocumentation relied upon by tt~e Settling Part}T. The Statement of Position shall specify thefettling Party's position. as to whether formal dispute resolution should proceed under ; 44(Record Review) or ~; 45.

b. Vdithin 30 days after receipt of the Settling Part~~'s Statement of Position,EPA wild serve ozz the Settling Party its Statement of Position, including, but not limited to, an~~factual data, analysis, or opinion supporting that position and all supporting documentation reliedupon by EPA. EPA's Statement of Position shall include a statement as to whether formaldispute resolution should proceed under ~ 44 {Record Review) or ~j 45. Within 14 days afterreceipt of EPA's Statement of Position, the Settling Party may submit a single Reply.
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c. If there is disa~~~eement betwee~~ EPA. on the otle hand, and ~11e SettlingParty on t11e oilier, as to whether dispute resolution should proceed under q~ 44 (Record Review)or 45, the partzes to the dispute shah follov~~ the procedures set forth in the Paragraph deteznzinedby EPA to be applicable. However•, if the Settling Party ultimately appeals to the Court toresolve the dispute, the Court shall deter-~~~ine which Paragraph is applicable in accordance ti~iththe standards of applicability set fo1-tl~ ire ~?~~ ~4 and 45.

~4. I~eco~€~ Rey ~~~. Formal dispute resohition for disputes pe~-~aining to t11eselection ox~ adequac~~ o~f any response actin and all Diner disputes teat are accorded review o~~the admii7istrative record under ap}~lica~bl~ principles t~~ administratiue Iac~ sha11 be cotldt~ctedpursuant to the procedures set forth in this Paragraph.. Foie purposes of this Paragra~~h; tl7eadequacy of any response action includes, ~vitilout limitation, tl~e adequacy or approp~~iateness ofpla~is, procedures to implement plans, or any other items requiring appzoval by EPA under thisConsent Decree, and the adequacy of the performance of response actions taken plu-suant to thisConsent Decree. Nothing in this Consent Decree shall be construed to alloti~ any dispute bar theSettling Party regarding the validity of the ROI~s' provisions.

a. An admi~sistrative record of ~11e dispute shall be nlaintaii~ed by EPA andshall contain all statements of position, including supporting documentation, submitted pursuantto this Section. Where appropriate, SPA ma_y allow submission of supplemental stateznent~s ofposition by the pa~~ties to the dispute.

b. The Director of the Einerbency and Renlediai Response Divisioz7, ~P1~Region 2, will issue a final adn~ii~istrative decision resolving t~~e dispute based on t1~e
administrative record described. in ~( 44.a. This decision shall be bidding upon the Settling Party,subject on13r to the right to seek judicial xevi~~~ pursuant to ~ f 44.c and. 44.d.

c. Any administrative decision made by EPA pursuant to ¶ 44.b sha11 bereviewable by this Court, provided. that a motion for judicial review of the decision is ~1ed by theSettling Party with the Court and served on all Parties within 10 days after receipt of EPA'sdecision. The motion. shall include a description of the matter iix dispute, the efforts made by theparties to resol~~e it, the relief requested, and the schedule, i~ any, within which. the dispute mustbe resolved to ensure orderly mplen3entation of this Consent Decree. The United States may filea response to Lhe Settling Pariy's ~~z~otion.

d. In proceedings on any dispute governed by this Paragraph, tie SettlingParty shall have the burden of demonstrating that the decisio~i of the Emergency and RemedialResponse Division Director is arbitrary and capricious or otner~~ise clot in accordance with Ia~~.Judicial review of EPA's decision shall be on the administrative record. compiled pursuant. toT 44.a.

45. Formal dispute resolution for disputes that neither pertain to the selectiotz oradequacy of any response action nor are otherwise accorded review on the administrative recordunder applicable principles of administrative law, shall be governed by this Paragraph.

m

Case 1:16-cv-08418-RBK-KMW   Document 2   Filed 11/10/16   Page 27 of 45 PageID: 37



a. "I'he IIirector of the Fmerg~;ncy at~d Remedial Response Division, EPA
Region 2, ~~~ill issue a final decision resolvi~ig the disp~t~ based on the- statements of position and.
reply, if any, served ~.~nder ~ ~3. The En7etge~zcs~ az~d R~tneclial Response Di~~ision Di3-ector's
decision shall be bindii~~ on the Settling Part}• ~~nIe~ss, ~~ifhi~l 10 days after receipt of the decision,
the Settling Party files with the court and ser~~~,s on the parties a motion for judicial review of the
decision setting forth t~e~ matter i71 dispti~te, the efforts made by tl~e parties to resolve it, the relief
requested; and the schedule, if any, ti~ithin ~c~aicl~ t ie dispute must be resolved to ensure orderly
i~~1~lementation of the Co~lsent I~ecre~~. ~~he United States ~~~ay f 1e a response to the Settling?
I'art~~'s motion_ V

b. Nc~t~uithsta~nding ~ FZ {C~FP.~:L~~ ~ 1 13(} j record review of ROI~s and
u'or~) of Section I (Background); judicial re~~~iei~° of azly dispute governed by this Paragraph
sl~a~ll be governed. by applicable pri~ici~~les of laty.

46. Tl1e invocation of f~ornlal dispute resolution procedures under this Section does
nog extend; postpone, or affect in any ~~ay any obli~;atioi3 of the Settling Party under this Consent
Decree, except as pro~rided in ~ 31 {Contesting Future Response C,osts), as agreed by EF'A, or as
determined b}r the Court. St pulatca penalties with. respect to the disputed matter shall. continue
to accrue; but. payment shall be stayed pending resolc~t can of the dispute, as provided in ~ 54.
Notwithstanding the stay of payn-~ent, stipulated. penalties shall accrue from the first day of
noncompliance with any applicable provision of this Consent Decree. In the event that the
Settling Party does not prevail on the disputed issue, stipulated penalties shall be assessed as~d
paid as provided in Section XIV (Stipulated Pei1a11ics).

X~~. ~'I'~~LTI,,r°~'I'~~ ~"~1~rt~~~'IES

47. The Settling Pat-~y sha11 be liable for stipulated penalties in t17e amounts set forth
in ~~( 48 and 49 to the United States for failuYe to comply with the requirements of this Consent
Decree specified below, unless excused under Section XII (Torce Majeure). "Comp~ianee" by
the Settling Party sha~I include completion of all activities and obligations, including payments,
required under this Consent Decree, or any deliverable approved under this Consent Decree; in
aceorda~7ce with alI applicable requirements of Ia~w, this Consent Decree, tie SOW, and any
deliverables approved under this Consent Decree a~~d within the specif ed time schedules
estab]ished by and approved under this Consent Decree.
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48. Stipulated PetlaItu Amoulzts -Work (Ir~cludin~ Payments a~~d Exclucliil~
Deliverables).

a. The follot~ing st~i~ulated penalties shall accrue ~~er violatio~~ per day fir
ai1y~ noncompliance identified in ~ 48.b:

Period of Noncomp}iance Pel~alty Fer Violation Fer Day
lst thro~igll 14111 day ~ $1,500
15th flsrc~ugll 3~th day ~ ~ $3,500
31st. day a11d t~evozld ~ X6,000

~. Go~~np~iance Milestones.

(1) Fapn~ent of Past t2esponse Costs;

(2 j Payment of Future Respoz3se Costs — 30 days after receipt of bi11
and SCORPIOS Report from EPA, and

(3) Establisl~nent and maintenance of fi~~ancial assurance in
c~onlpIianee c~ith t~1e tiine~lines and other substantive and procedural requirements of
Section rX (Financial Assura~~ce}.

(A~j Cornplianc~ «it11 ali deliverable and reporting requirements set
forth in. Section VI <~f this Goi~sent IDecree (Performance of Work) and. in the }provisions
respec~ir~g "Remedial Action" a17d "Rcport~ing" iii the SOW; and

(5) Implementation of the Remedial Action and Operation and
Maintenance in accordance with the SOW, t11e OUl ROD and the OU2 ROIL, andlor this
Consent Decree; and plans aild schedules approved. thereunder, i1~cIudizlg designation of
the Supervising Contractor, hiring of contractors, submission. of plans, schedules; and
reports, and coinpletiozl of tasks in accordance with deadlines and requireme~lts specified
therein.

49. St~~~la~~~ ~ec~~~~y~ A~€~a~t~ - ~elave~-ab~es

a. IVla~erial I7efec~s. If ~n initially submitted or resubmitted deliverable
contains a material defect, and the deliverable is disapproved or modified by BPA under the
provisions respecting "Initial Submissions" or "Resubmissions" of the SOW due to such materialdefect, then the material defect shall constitute a lack of compliance far purposes of ̀~ 47. The
provisions of Section XIII~ {Dispute Resol~ition) and Section XIV {Stipulated Penalties) sha11
govern the accrual and payment of any stipulated penalties regarding the Settling Party's
submissions under° this Consent T~ecree.

b. The following stipulated penalties shall. accrue per violation per day fornon-compliance with any requirement of this Consent Decree not identified in ~j 49.b;
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Period o{~I~Toncon~pliance Fenalty Per Violation I'~r L3ay
1 st through. I.4th duv F ~ 1.,000 j

j 1 nth through 30th da~r ~2,~00
( 31 s~ day and beytond i X4,000 ~j

SQ. In the event that EPA assumes performance of a portion. or all of the Vv'ork~ursziant to ~ 61 (~~Jork Takeover), the Settling Party shall be liable for a stipulated penal }~ iiz thealnotint cif ~75U,000. Stipulated penalties ui~de~- this Para~~-aph a~-e in addition. to the; remediesati~~ila~ble under 4?~( ~?5 (Access to Finan~;iai ~ssura~-~cej and 61 (Vu'ork Talceovei~j.

~ 1. ~lI pel~alties shall begin to accrize on the day aftet~ t11e eornplete ~~erforinance isdue or t~~e day a violation occut•s and shad continue to accrue tihrou~h the final day of thecoi-rectioi7 of the noncompliance or completion o~ the activity. Ho~~e~~er, stipulated penaltiess11a11 nc~t accrue: (a) u~it11 respect. to a deficient sLtbmissior~ under the pi-ovisio~~s respecting;"A~pprova~l of Deli~~erables" of the SOW, dtiirin~ tl~~ period, if any, begiz~liz3g on the, 31st dayafter EPA's receipt of such. submission until the date that EPA Notifies the Settling Party of anydeticienc5r; (b) with respect to a decision ~y the Director of fihe Emergence and RemedialRes~~e~nse Division, FPS Region 2, under ~~,, 44.b or 45.a of Section XIII (I~is~ute Resolution),during the period, if any, beginning on the ~ l st day after the date that the Settling Party's reply toE~'A's Statement of Posi~io~ is received until the date teat the Director issues a final decisionregarding such dispute; or (c) with respect to judicial review by this Court of any dispute underSection XIII (Dispute Resolution), duri~~g the period, if any, beginning on the 31st day after theCourt's receipt of'the final submission regarding the dispute until the date ~liat the Court issues afinal decision regardinb such dispute. ?~~otl~i~zg in this ~c~nseni Decree shall ~7revent t iesinlultaa~eous accrual of separate penalties for separate violations of this Consent Decree.
~2. Following EPA's detertnina~ion that the Settling Part= leas failed Co comply with arequireme~lt of this Consent Decree, EPA may give the Settling Paxty ~~ritten notification of thesame and describe the noncompliance. EPA may send the Settling Party a written. demand forpay~llent of the penalties. ~Iou~evei-, penalties shall accrue as provided in the precedingParagraph regardless of whether EPA has tzotifed tl~e Settling Fart}T of a violation.

53. X11 penalties accruing under this Section. shall be due and payable to tl~e UnitedStales within 30 days after the Settling Party's receipt from EPA of a demand for payment of thepenalties, unless the Settling Party invokes the Dispute Resolution procedures under Section XIII(Dispute Resolution) within the 30-day perriod. All payments to the United States under thisSection. shall indicate that the payment is for stipulated penalties and shall be made in accordancewith ~ 30.b {instructions for future response cost payments).

54. Penalties shall continue to accrue as provided in ~ 51 during any disputeresolution period, but need not be paid un~~l the following:

a. If the dispute is resolved by agreement of the parties or by a decision. ofEPA that is not appealed to this Court, accrued penalties detern~z ned to be owed shall be paid toEPA within 15 days after the agreement or the receipt of EPA's decision or order;
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b. if the dispute is appealed to this Court and the United States prevails inwhole or iii part, the ~ettlin~ Far~y shall. pay all accrued penalties de~ermi~led b~~ the Cc~urt~ to beo~~ed to EPA within 6Q days after receipt of the court's decision or order, except as provided inT S~.c;

c. If tl~e district Cotut's dec~isiol~ is appealed by= any Party, the Settl~n~ partys11a11 pay ail a~cci~ued penalties deterrslined by the District Court to be owed tc~ tl~e L~~nited Statesinto an interest-bearing escrow a~ccc~ui7t, established at a dul~r chartered bank or tn~sY cc~m~anythat is insured by the FDIC. within &0 dayrs after receipt of 11~e Court's decision ~I~ oz~der.Penalties shall b~ paid ii~ta this account as they conf~l~ue to accrue, at least e~~er}~ 60 days.Within 15 days after receipt of the final ap~~ellate court decision, t11c e~scr~w a~e,nt shall day t~~hebalance of the account to EPA ar to tie Settling Party to the extent that it prevails.
55. If the Settling Pa~-t~~ fails to pay sti~uIated penalties when. due, the Settling }?art~~sha11 pay Interest an t17e t~n~aid stipulated penalties as follo~~vs: (a) if: the fettling Warty leas tiz~7elyinvoked dispute resolution such that tl~e obligation to pay stipulated penalties has been stayedpending the outcome o~dispute iesolu~ion, I~~terest shad accrue from the date stipulated penaltiesare due pursuant to ~; 5~ ualtil the date of payment; and (b) if the Settling Party fails to timelyinvoke dispute resoluliozl, Interest shall accrue fiom t11e date of demand under ~ 53 until t ie dateof payment. If tl~e Settling Party fails to pay stipulated penalties and Interest when due, theUnited. States nay insfi~itute proceedings to collect the pena~fies and Inteiest.

56. T11e payment of penalties and Inte~~est, if anyr, shall not alter i~1 any way theSettling Party's obligation to eorn~~ete the performance of the Work required. under this ConsentDecree,

57. Nothixlg in this Consent Decree shall. be construed as prohibiting, altering; oz' inany tivay limiting the ability of the United States to seek any other remedies or sancticsnsavailable by ~~irtue of the Settling Party's violation of this Co~ssent Decree oz- of the statutes andregulations upon which it is based, including, but not limited to, penalties pursuant to Sectio~l122(2) of CERCLA, 42 U.S.C. § 96220, provided, however, that the United States shall not seek.civil penalties pursuant to Section. 1220} of CERCLA for az~y violation for which. a stipulatedpenalty is provided in this Consent. Decree, except in the case of a urillfuZ violation of thisConsent Decree.

58. Notwithstanding any other provision of #his Section, the Unified States ma}r, in itsunreviewable discretioi3, waive any portion of stipulated penalties that have accrued pursuant iothis Consent Decree.

XV. ~t~VENAIVTS ~Y P~.AII~tTIFF

59. Covenants for 'Tire Settling Party by United Mates. Except as provided in ~j 60{General Reservations of Rights), the Unzted States covenants not to sue or to take administrativeaction against the Settling Party pursuant to Sections 106 and 107{a~ of CERCLA for the Work,Past Response Costs, Future Response Costs, ar~d Natural Resource Damages. These covenantssha11 take effect upon the Effective Date. These covenants are conditioned upon the satisfactory

2$

Case 1:16-cv-08418-RBK-KMW   Document 2   Filed 11/10/16   Page 31 of 45 PageID: 41



perft~rmance bar the Settling Party of its obligations under this Consent L3ecree. TlZese covenantsextend. onl~~ to the Settling PartS~ and do not. extend to any other person..

60. general l~~se~~ations of R~g~ts. The tTnited States reserc~es; and this ConsentDecree is ~~ithout prejudice to, aI1 rights against the Se~t~ing Part~~ with. respect to all matters note~pressl5r inctudeci within the United Slates' covenasxts. Notwithstanding azsy o~~h~r provision ofthis Consent Degree, the United States reserves a111-ights against the ~et~~ii~g I'art5~ ~~~ith respect.to:

a. liability for failure by the Settling party ~o meet a requit-emei7t of thisConsent Decree;

b. liability arising froze the past, present, or future disposal, release; or tlu~eatof release of ~~~as~e A~IateYial outside of the Site;

c. liability based. on the ownership of the Site by the Settling Party whensuch ownership commences after signature of this Consent Decree by the Settling Party;

d. Iiabilit~~ based. otz the operation of the Site by the Settling Party v~rl~en such.operation comYnences after signature of bus Consent Decree by the Settling Warty and does clotarise solely from the Settling Party's performance of the Work; y

e. liability based ~n the Settling Part~~'s transportation, treatment, storage, ordisposal, ~r arrangement. for transpoi-tatioi~, treatment, storage, or disposal of Waste Ivlaterial atar in connection ~~ith the Site; other fhat~ as provided in the OU1 ROD and OIJ2 ROI), thetiUork, o~- other~~~ise ordered by EPA, after signature of this Consent Decree by the SettIin~ Party,
f. criminal liability;

g. Iiavility for violations of federal or state law t~1at occur durizig or afterimplementation of the Work.; and

h_ liability, prior to achievement of Performance Standards, for additionalresponse actions that EPA determines are necessary to achieve and. maintain Performa~lceStandards or to carry out and maintai~~ the effectiveness of the remedy set forth in the OU1 RODand OU2 ROD, but that cannot be required pursuant to °~ 13 {Modificatio~~ of SOW or RelatedDeliverables);

i. liabiiily for additio~3a1 operable writs at the Site or the final responseaction, and

j. liability for costs that the United. States will incur regarding the Site butthat are ~1ot ~Tithin the definition of Future Response Costs.

k_ Reservations Regarding NRD

(a) Notwithstanding any other provision of this Consent Decree, the UnitedStates reserves, and. this Consent Decree is without prejudice to, the right to institute civil
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or administrative proeeedin~s, as applicable, against SMC in this actio~~ or in a ne~~~action, see~.irlg recovery of I~~atural Resource Damages, including costs of da~7~a~eassessment, under Section 107{a)(4)(C) of CERCL ~, if, af=ter• t ie Effecfive llate:

(i} conditions at the Site, previously unknown to ~ I~~R Trustee are discoveredanti ari found to result in releases of hazardous substances that contribute to inju~~ tc~,destruction of. or loss of natural resources: oz-

(ii) it~fonnation pz~ei~iously unkllo~~n to a NR Trustee is received, and. the NRTr~uste~. determines that the i~eu~ infor-~3lation tobet~her ~~ith atller relevant infol-~natiai~i,nclieate ~I3af releases of haza~:cious substances at t17e Site have resulted in i77jury todesfr~xctiot~ ot; or loss of natural 1•esources of a type ~r magnitl~de that u~as ~ii~known tothe NR Trustee as of the date of lodging of the Consent Decree.

{b) The United States reserves all rights it lnay haze under applicable la~~ tooppose any determinations made or at~5~ actions taken, ordered or proposed by the Statepursuant to this Paragraph.

(c) For purposes of Parag~•apl~ 60.k.(a), the information and conditions 1c~lownto t~l~e \TR Trustee includes only that inforr~aation and those conditions known to the NRTrustee as of the date the relevant ROD was signed and set fot-~h in the R(~Ds fo1- the Siteand. the administrative records supporting file RODS.

61. 'work 'I'akeove~.

a. In the event EPA determines t13at t~1e Settling Party: (~1) has ceasedimplementation of any portion of the Work; (2) is seriously or repeatedly de~`icient or late in theirperformance of tine Work; or (3) is implementing the Work in a mazzner that may cause anendangerment. to human health or the enviro~nent, EPA. may issue a u~riiten notice {"WorkTakeover Notice") to the Settling Party. Any Work Takeover Notice issued by EPA will specifythe grounds upon. which such notice was issued. and will provide tl~e Settling Party a period. of 20days within which to remedy the circumstances giving rise to EPA's issuance of such notice.
b. If, after expiration. of the 20-day notice period specif ed in ~j 61.a, theSettling Part~~ has not remedied to EPA's satisfaction t17e circumstances giving rise to EPA'sissuance of tl~e relevant Work Takeover Notice, EPA may at any time thereafter assume theperformance of all or any portions) of the Work as EPA deems necessary ("Work Takeover"j.EPA will notify the Setting Party iii writing (whzch wri~~in~ may be electronic) if EPAdetermines that in~pleinen~ation of a Work Takeover is ~~arranted under this ~j 61.b. Funding ofWork Takeover costs is addressed under ~ 25 (Access to Financial Assurance).

c. The Settling Party may invoke the procedures set forth in T 44 (RecordRevzeu~}, to dispute EPA's impierrzentation of a Work Takeover under ~(61.b. Howe~Ter,notwithstanding the Settling Party's invocation of such dispute resolution procedures, and duringthe pendency of any such dispute, EPA may in its sole discretion commence and continue aWork Takeover under ~(61.b until the earlier of {1) the date that the Senling Party con~ects, toEPA's satisfaction, the circumstances giving rise to EPA's issuance of the relevant Work.
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Takeover Not~ee, or {?) the date that ~ #inai decision is rendered in accordance u7th ~ 44 (RecordReview} requiring EPIC to terminate suc~1 t~'ork Tal~eover.

62. Not~~ithstandFn~; and% otne~r pro~rision of t17is consent Decgee, t11e U~lited Satesretains all. actthority~ and res~;rves all rig~lts to take an57 and atl response actions authorized by la«J.

~J~~ ~'~~v'~;~~?~'~'~ ~1' ~'~~ ~E'I"TL,II~T~ ~r~I~~'~'

63. ~'dv~~a~~~~ ~5~~ ~~~~ ~e~~~l~~~~ I~~~~. Subject to the rese~r~%ations in ~~ 65, the SettlingPai~ly~ covena~lts not to sue aild agrees nc~t to assert any elai~ns or causes of actiol~ against theUnited States ~~~itI1 respc;ct tc~ the ~orl~, past res~~onse actions regarding the Site, Past ResponseCosts, F'tzture I~es~~~ol~se Costs, and. this E~-~nseni Decree, irlc~uding, bu171ot~ limited to.

a. any direct or indir~,ct claim for reimbursement from the EPA ~~azardousSubstance Superfund tl~rou~h CERCLA ~§ 106(b)(2), 107, 11 I, 112 or 113, or any otherprovision of law;

b. a~~1y claims under C~ERCLA §§ 107 or 113, RCRA ~e~ction 7002(x),42 U.S.C. § 697Z(a), or state law regarc~il~~g t11e ~h'ork, past response actions regarding the Site,Past Response Costs, Future Response Cos#s, and phis Consent Decree; or

c. an~~ claims arising out of response actions at or in connection «ith the Site,including any claim. under- the United States Cozlstitution, the New Jersey Constitut-ion, theTucker Act, 28 U.S.C. ~ 1491, the Equal access to Justice Act, 28 U.S.C. § 2412, or at commonlaw.

6=~. EXce~t as pro~~ided in ~~j 67 (Waiver of Claims by the Settling Party) and 74 (ResJudica~ta and Other Defenses), the covena~lts in this Section shall not apply if~the United Statesbrings a cause of action or issues an order pursuazlt to any of the reservations in Section XV(Covenants by Plaintiff), other than in ~i i~ 60.a (claims for failure to meet a requiremetli of theConsent Dec~•ee), 60.f (criinin~l Liability), a1~d 60.g {violations of federallstate law durang or afterimpienlentation of the Wark), but only to the extent that the Settling Party's claims arise fromthe same res~ol7se action, response costs, ar damages that the United States is seeking pursuantto the applicable reservation.

b5. The Settling Part} reserves, and this Consent Decree is without prejudice to,claims against the U~uted States, subject to the provisions of Chapter 171 of Title 28 of theUnited States Code, and brought pursuant. to any statute other than CERCLA or RCRA and forwhich the t~~aiver of sovereign immuni#~~ is found. in a statute other t11an CERCLA or RCRA, formoney damages for in~ury~ or loss of property or• personal injury or death caused by the negligentor wrongful act or omission of any employee of the United States, as that term is defined in28 U.S.C. § 2671, while acting withizl the scope of his or her office or employment undercircumstances where the United States; if a private person, would be liable to the claimant inaccordance with. the law of the place where the act or omission occurred. However; theforegoing shall not include any claim based on EPA's selection of response actions, or theoversight or approval of the Settling PartSr's deli~c~erables or activities.
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66. Nothing in this Consent Decree shall be deemed to constitute approval or
preautl~orization of a claim within the n~eanir~g of Secfion ~ 11 of CERCL~-~, 42 U.S.C. § 96~ 1, or
40 C.F.R. ~ 300.700{d}.

67. '~'~iv~~- €~f ~~~iazas by tl~~ ~~~~I~~~ ~~r~~.

a. ~e ~ic~-~mis '~~iv~~r. The ~et~li~~~ Party agrees ~~ot to assert any claims
and to waive all claims oz- causes o~ action {including but i~ot~ limited to claims or causes
of actio~~ under Seetior~s I(~7(a) and 113 c~~f C~~RE~~~~) that it I~nav have fo7~ all rnalte~~s
relating to the Site a~ains~ azly ~ers<x1 where t11c: p~rson~s liat~ility to the Settlin~~ I'az~ty
tivith respect to tl~e bite is based solely on 11a~~i~1g ar~~al~ged for disposal or treatment, or
for transport for disposal or trcati~lent~, of hazardous s~lbstances at the Site, or havin~~
accepted for transport for disposal or treatment of 3~Zar~ard~ous sul~sta~~ces at the Site, if all
or part of the disposal, treatment, o~- tx-ansport occuired before ~pi-i1 1, 2001, and t~1e total
amount of inatex~ial containing hazardous substances contributed by such person to the
Site was Iess than 1.10 gallons of liquid materials or 200 pounds of solid materials.

b. ~xcey~tior~s t~ ~~~~~er.

(1) The tivaiver under this ~ 67 slaali not apply v~rith respect to any=
defense, claim, or cause of action t1~at 1h~ Settling Party ma~~ have against any person
otherwise covered by such waiver if such. persotl asserts a claim o~• cause of action
relating to the Site against the Settling Party.

{2) The waiver under ~ 67.a (De Microm.is Waiver) shall not. apply to
any claim or cause of action. against any persozl other~~i.se covered ley suela waiver if EPA
determines that: (i} the materials containing hazardous substances contributed to the Site
by such person contributed significantly or could con~tribufe significantly, either
individually or to t1~e aggregate, to tie cost of the response action or natural resource
restoration at the Site; or (ii) such person has wiled to comply with any information.
request or administrative subpoena issued pursuant to Sectio~l i 04{e) or 122(e)(3)(B) of
CERCLA, 42 U.S.C. § 9604(e) or 9622(e)(~)(B), or Section 3007 of RCRA, 42 U.S.C.
§ 6927; oz-has impeded or is impeding, through action or inaction, the performance of a
response action or natural. resource restoration ~vitl~ Zespect to the Site; or if (iii) such
pe~so~~ has been convicted of a criminal violation for the conduct to which the waiver
would apply ar~d that conviction has not been vitiated on appeal or otherwise.

68. The Sealing Party agrees not to seek judicial re~rietiv of the final rule listing the
Site on the NPL based on a claim that changed site conditions that resulted from. the performance
of il~e Work in any way affected the basis for Iisting the Site.

XVII. E~FEC7C ~J~ ~~"I"'I"LEIYI~l~I'T; C~Jii~'I'~22I~UT~01~

69. Except as provided in T 67 (Waiver of Claims by the Settling Partyj, nothing in
this Consent Decree shall be construed to create any rights in, or grant any cause of action to, any
person got a Party to this Consult Decree. Except as piovided in Section XVI (Covenants by the
Settling Party), the Settling Party expressl}~ reserves any and all rights (including, but not limited
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to, pursuant to Seetion 113 of CERCL~, 42 U.S.C. ~ 9613}, defenses, claims; demands, andcauses of action that the Setting I'ar~5r may ha~~e ti~ifl7 respect to an~F matter, transacCian, oraecurrence relating in any way to the Site against an -person not a Warty hereto. Nothing i~z thisConsent Decree diminishes t~~e right of the liniteci States, p~trsuanr #o Section 113(f}(2) arsd (3)of CERCLr~, 42 U.S.C. ~ 9613{~{2) aid O, to purs~~e an}T such persons to obtain additionalresponse costs. Natural Resource Dazna~es or res~~onse actin a~~d to ente~~ into settlements thatgive rise t~o cc~nt~ibution protection pursuant to section 1130(2).

70. The ~a~~-ties agree, a~~c~ by enterinff this Consent Decree this Court finds, that t~lisConsent Decree constitutes ajudicially-appro~~ed settlenler~t p~irs~as~t fo which the Settling Partyhas, as of the Effective Date, resolved liability ~~a the United States witI~in the meaning ofSection 1130(2) of CERCLA, 42 U.S.C. § 96130}(2), and is entitled, as of ~13e Effecti~c~e Date,to protection from. contribution actions or e1ai171s as provided by Section 113(#{2) of CERCLA,or as may be otherwise provided by law; for the "matters addressed" in this Consent Decree.The "matters addressed" in this Conse~~t 13ecree are the Work, Past Response Costs and FutureResponse Costs.

71. The F'ar~ies further agree, ai1c~ by ei3tering this Consent Decree this Court finds,t~1at the Complaint filed by the United Sates in this action is a civil action ~rithin tl~~e meaning ofsection 113(~{1) of CERC.LA, 42 U.~.~. § 9C13(~{I), and that this Consent. L)ecree constitutesajudicially-approved settlement pursuant to w~liEh the S~t~ling Party has, as of the EffectiveDate, resolved liability to the United States ~~-ithin the meaning of Section. 113(fj(3)(B) ofCERCLA, 42 U.S.C. § 9bi3(f~(3)(B).

72. The Settling Party shall, ~~~ith respect to any suitor claim brought by it foi~ mattersrelated to this Consent Decree, notify the United States in writing loo later than 60 days prior tothe initiation of such suit or claim.

73. The Settling Party shall; u~ifl~ respect to any suit ar claim brought against it formatters related to this Consent. Decree, notify in writing the United. States within 10 days afterservice of the complaint on the Sealing Party. In addition, the Settling Party shall notify theUnited States ~~rithin 10 days after service ot~ receipt of any Motion for Summary Judgment andwithin 10 days after receipt of any order from a court seninb a case for trial.

74. 12es Judicata end Other ~ef~nses. Iii any subsequent administrative or judicialproceeding initiated by the United Sfiates for injunctive relief, recovery of response costs, oro~ber appropriate relief relating to the Site, the Sealing Party sha11 not assert, and may notmaintain, any defense or claim based upon the principles of waiver, res judicata, collateralestoppel issue preclusion, claim-splitting, or other defenses based upon any contention that theciairris raised by the United States in the subsequent proceeding were or should have beenbrought in tlae instant case; provided, however, that nothing in this Paragraph affects theenforceability of the covenants not to sue set forth in Section XV (Covenants by Plaintiff .
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7~. The Settling I'arCy shall provide to EPA, upon request, copies of all records.
reports, documents, and other information {including records, reports, documents, and other
information in electronic form) (hereinafte~~ a•eferred to as "Records") within the Settling Party's
possession or control or that of its contz~actors or age~lts relating to activities at the Site or to the
zinplen~entat~ion of this Consent I~ecfee, including, but not limited. tee, sampling, analysis, chain of
custody records, r~lanif~es~s, t~~:ucki~ig ]offs, receipts, reports, sample traffic rowing,
correspondence, or other docume~lts or information retarding the ~~ork~. The Settling I'ari~r sha11
also make available to EPA, fc~r pitzpc~ses of investigation, inforn~7ation gathering, or testiinon5~,
its em~lo5~ees; ~ge~lts, or represe~3tatives ~~ith knowledbe of relevant facts concei-nin~ the
performance of the Fork.

76. P~-ivil~gecl aid ~ra~tec~~d ~I~a~ns.
a

a. The Sei~ling Party may assert that all or part of a Record requested by the
United States is privileged or protected as provided under federal lain, in lieu of providing the
Record, proi~ided the Settling Party complies with ¶ 76.b, and except as provided in ~ 76.c.

b. If the Settlil~g Party asserts a claim of privilege or protection, it shall.
provide Plaintiff with. the following information regarding such Record.: its title; its date; the
name, title, affiliation (e.g.; con~paz~~~ or firm}, and address of the author, of each addressee, azld
of each i•eci~ient; a descripfiion of the Record's contents; and the ~~~ivilege or protection asserted.
if a clait~z of privilege or protection applies only to a portion of a Record, tl~e Settling Party sha11
provide the Record to Plair7tiff in redacted fc~rYi~ to i~nasl~ the privileged oz' protected portiozl only.The Settling Party shall retain all Records teat it clain3s to be privileged or protected until
Plaintiff has had a reasonable opportunity t~o dispute the privilege or protection claim and any
such dispute has been resolved in t11e Settling Paz-ty's favor.

c. The Settling Party tnay make no claim of privilege or protection.
regarding: (1) any data regarding the Site, including, bui not limited to, all sampling; analytical,monitoring, hydrogeologic, scientific, chemical, radiological or ei3gineering data, or the portionof any other Record that evidences co~~ditions at or around the Side; or (2) the portion of arty
Record that the Settling Party is required to create or ge~lerate pursuant to this Consent Deciee.

77. Business confidential Maims. Tie Settling Party may assert that all or part of aRecord provided to Plaintzff under this Section oz• Section XIX (Retention of Records) is
business conf dentzal to the extent pezmitted by and in accordance with Section 104{e){7) of
CERCLA, 42 U.S.C. § 9604{e)(7); az3d 40 C.F.R. § 2.203(b~. The Settling Party shall segregateand clearly identify all Records or parts thereof submitted under this Consent. Decree for which.
the Settling Party may. assert business confidentiality claims. Records submitted to EPA
determined to be confidential. by~ EFA wil] be afforded the protection specified in 40 C.F.R.
Part 2, Subpart B. If no claim of confidentiality accompanies Records when they are submitted.to EPA, or if EPA has notified the Settling Party that the Records are not confidential under the
standards of Section 104(e){7) of CERCLA or 40 C.F.R. Part. 2, Subpart B, the public may be
given. access to such Records without fi~rther notice to the Settling Party.
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78. If relevant to #~~e proccedi~3g, the Parties a~,~~ee t~iat ~~a~idated sampling orn~anitoring data generated in accordai7ce «rith tl~e SO~`~ a~1c~ re~~ie~~ed a~~d approved by= EPAsl~~a11 be admissible as e~~idence, witl~~ut ~bjectiot~, in aazy proceeding under this Consent Decree.
7J. I~Totwithstanding any pro~Fision of this Consent I?ecree~, Plaintiff retains all of itsinformation gathering and. inspection authorities and rights, incIizditl~ enforcenle~~t actionsrelated thereto, u1l~der CERCLA, RCR~, and. any ether a~~~licable statutes of regulations.

80. Until 10 STears after EF'~'s C'ertificariaz~ of t~~'oi-k ~om~~letit~r under the"Cel~tiiication of ~X~ork Completion" p~•ovisions of the ~C)~d, the Sett~inw~ Party shall preserve alldretain all non-identical copies of Records (including Rec~l-ds in electronic. forn~) now iz~ itspossession or control or t11a~ come into its possessiol~ or coi~t~rol that relate in any manner to itsliabilitti~ under CERCLA ~~it1~ respect to the Site, pre~vided, hou=ever; that the Settling Party,~~hich is potentially liable as an owner or operator of t~~e ~it~, must retain, in addition, aIIRecords that relate ~o the liability of any other person under CI RCLA with respect t~o the Site.The Settling Party must also retain, and instruct its coz-~tractors acid agents to preserve, for thesane period o~time specified above all non-identical copies of the last draft or ~ina1 version ofany Records {including Records in electronic form j nt~w i71 its possession ar control or that comeinto ifs possession or eontral that relate in any manner to the performance of the Work, provided,1lowever, ghat the Settling Party (and its contractors and agents) must retain, in addition, copiesof all data generated during tl~e performance of the Warlc and not contained in the
aforementioned Records required to be retained. Each. of the above record retention
requirements shall apply regardless of an5r corporate retei~tic~iz policy t~ the contrary.

$1. At the conclusion. of this record. retention period, the Settling Party s11a11 notify theUnited States at least 90 days prior to the destruction of any such Records, and, upon ~~equest byfhe United Sates, and except as pravide~d in ~ 7b (Pri~~ileged and Protected C1aiz~ls), the SettlingParty sha11 deliver any such. Records to EPA.

82. The Settling Party certifies that, t~o the best of ixs knowledge and belief, after°thorough. inquiry, it has not altered, mutilated, discarded, destroyed, or otherwise disposed of anyRecords (other than identical copzes) relaying to the Settling Party's potential liability regardingthe Site since notification to the Se#tling Party of potezztial liability by the United States or theState and that it has fully complied with any and. alt EPA and State requests for informationrega~•ding the Site pursuant to Sections 1Q4{e) and 122{e)(3)(B) of CERCLA, 42 U.S.C.~§ 9604(e) and. 9622(e)(3)(B), and. Section 3007 of RCRA, 42 U.S.C. § 6927, and. state lav~J.

~A. 1~l~'I'I~ES Al~'D ~~1161.1~IS~I~I~7~

83. All approvals, consents, deliverables, modificatio~ls, notices, notifications,objections, proposals, reports, and requests specified iz~ this Consent Decree must be in writingunless otherwise specified. Whenever, under this Consent Decree, notice is required to be given,or a report or other document is required to be sent, by one Party to another, it must be directedto the persons specified below at the addresses specified belotiv. Any Party may change the
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person and/or address applicable t~o it bs~ pz~oviding notice of such change to ail Parties. r'~II
notices under this See~ion are effectitie upon receipt, unless otherwise specified. Notices
required to lie sent ~o EP!~, and ~~ot to the L'~~ited States, should not be sent to the I~OJ. Exceptas other~-ise proti- ded, notice to a Party by email {iftllat option is pra~~ided belo~~jj or by regularmail in accordance with this Section satisfies any notice. requirement of t11e Conseizt De~cz•eeregardiz~,~ such Party.

?~s ~o ~~~ LT~ited ~~~d~~: EES Case Mana<,~ement Unit
I1.S. Department of Justice
Ellviroi~nlent and Natural Resources I3iz~isian
P.O. Box 7fi 1.1
W'asllingto~l, D.C. 20044-7611
eescdcopy.enrd@usdoj.gov
Re: DJ # 90-11-3-11285

As to F'~A: Director, Emergency and Remedial Respr~nse
Division.
U.S. Environmental Protection. Ag~ilcy
Region 2
290 Broadu-ay
New York, Nei~~ Yotk 10047

a~ad: S1lerrel Henry
EPA Remedial Project Manager
L1.S. E~~vironmental Protection Agency
Region 2
290 Broadtivay
New York, Ne~v York 10007
henry. sllerrel @ep a. goy
(21.2) 637-4273

~s to ~~~ ~~~cia~~~~i ~'ia~~ffiee EP~1 Ci~~~cinnati Finance Center
~e~te~: 26 W. Martin Luther King Drive

Cincinnati. Ohio 4526$
ci~~wd acctsreceivable~a,epa.~ov
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~s ~~ ~~ David J. ~~jhite, Ph.D.
Vice President, Shieidalloy IVIetallugical Corporation
c~/o ~~~IG advanced 1~/Ieta11_urgical Gro~zp N.V.
435 Devon. Park L?rive, Building 20Q
Wayne, PA .190$7
(61~-j 599-982
d~~~I2it~(ct~am~-~~v.co

:,,

Dennis SI1ea, Esq
Direcfior, Shieldalloy Metallurgical Corporation
clo AMG Advanced Meta~l~.u-gical Group N. J.
435 Devon Park Drive, Building 200
Wa~me, PA 19087
(610) 293-5812
c~shea(c~,A~I~G-nv. c4m

Marty M. Judge, Esq.
Plaster Greenberg PC
1810 Chapel Ave. 'test
Cherry Hi11, NJ 0&002
{856) 382-2259
maz-ty. j udge~ fl astergree~lb erg. com

A,s to '~'~~: Patrick J. Hansen
TRC
1601. Market Street
Suite 2555
Philadelphia, PA 19013
phansen@tresolutions.eonz
(215) 563-2122 x.14985

Marc ~. Faecher
~eniar Vice President
TRC
4i ~pr~ng street, New Provider~ee, I~.~ 07974
9~~.9~8.16~~ ~ F: 9{?8.4&4.3712
mfaecheric~tresalutions.cfl
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84. This Co~u-t retains juz-isdictio~~ over both the subject matter of this Consent Decree
and the ~ettIing PartSt for the duration of the performance of the tet-n~s and provisions of this
Consent Decree fc~r the p~.upose of enablzng any= of the Parties to apply to tie Court at an~F time
for such further order, direction, and relief as may be necessary or apprc~~riate for the
construction or n~odifcation of this Consent Decree, or to effectuate ~r enforce cor~iplia7~ce ~~~ith
its berms, car to resol~re disputes in accordance ti~itl~ Seet~on XIII (Dispute ~Resoli~tiozz).

t~ ~,,, • ~ ~~ ~~ ,

85. The follo~~%ir~g appendices are attached to and incorporated. into this ~onsei~t
Decree:

"A~pendix A" is the RODS for QU ~ and OU2.

"Appendix B" is tl~e SOW for OU1 at~d OU2.

"Appe~~dix C" is the snap of the Site.

"~ppendz~ D" is t1~e mad of the SMC Facility and. the Hudson ~3~~-~rzch.

"Appendix E" is the draft. form of Proprietary Controls.

III, i~OI)~~ICr~T~01~

$b. Except as p~~ovided in ~i 13 (Modification off' SOW ox Relat~ec~ ~3eliv~rables),
material modifications to this Co~7sent Decree, including tl~e SOVti~, s~a11 be in ~vrit~ing, signed bythe United States, the Settling Party, at~d shall be effective upon approval by the Coul-~. Except
as provided in ~ 13, non-material n~odificaiions to this Consent Decree, including the SOW, shallbe in writing azic~ shall. be effective when signed. by duly authorized representatives of the UnitedStates and the Settling Party. A modification to tl~e SOW shah be considered material if it
implements a ROD amendment that fundamentally alters the basic features of the selected
remedy within the meazain~g of40 G .R. § 3{?0.435(c)(2}(ii). Befoz°e providi~lg its approval tea
an}P modification to the SOW, the United States will provide the State t~i~h a reasozlable
opportunity to review and comment on the proposed modification.

$7. I~iothing in this Consent Decree shall be deemed to alter• the Court's ~otiver ~oenforce, supervise, or ap}arove modifzcalions to t~zis Consent Decree.

88. This Consent Decree shall be lodged with the Court. foi~ at least 3-0 days for publicnotice and commezlt in accordance with Section 122{d){2) of CERCLA, 42 U.S.C. § 9622(4)(2},
az~d 28 C.F.R. § 50.7. The United States reserves the nigh# to witi~draw or withhold its eonsei~t ifthe comments regarding the Consent Decree disclose facts or considerations that indicate that theConsent Decree is inappropriate, zznproper; or inadequate, The Settling Party consents to the
entry of thzs Consent Decree without further notice.
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89. If ~o~• anyr reason the Court should decline to approve this Consent Decree i~~ the#orm prese~7ted, this agY~eeznent is voidable at the sole discretion of any Panty and the te_~-rns of theagreement nay i~ot be used as eti~idence in any litigation between the Pa~~ies.

90. Each unde~~sian~d representa~t~ive of the f ettling Partly alad the Assistant. t~itt~nle_yCreneral far the En~~ironn~ent and Natural Resol~rces Division of the I>epa~~tment of Justicecertkf es t~l~~t he oz- slle is fully alitl~t~rized to en~e~- itlto the terms and co~lditions of ilzis ConsentDecree anc~ to eaeeut~e~ sand legall~~ bind such Party to this doeumei~lt~.

~ L The Settling Part~r agrees loot tc~ oppose entry of this Consent Decree by this Courtor to challe.n~e a1ti~~~ provision of this Consent Decree unless the United Mates has notified theSettling Party in writing tl~a~t it no Ionger su~poi-ts entr~~ of the Conseil~t Decree.
92. The Settling ~?at~y shall identify, on the attached sig7~ature page, tale Warne,address, anc~ telephone number of an went who is authorized. to accept service of process by mailon behalf of that Party with respect to all matters arising under or relafing fio this Consent Dc:c~-ee.The Settling Party a;rees to accept service in that nzal~~er and to waive the formal ser~~icerequiren~ei~ts set forth in Rtzle 4 of the Federal Rltles of Civil Proeedu~re and any applic~ble~ Ioealrules of this Court, including, but z~ot liini~ted to, service of a summons. The Settlizz~ Pa~~#~y neednot file an answer to the coinplaiz~t in this actiai~ unless or until the Court expressly declines toenter this Consent Decree.

93. This Consent Decree and its appendices constitute the final, complete, and.exclusive agreement and understanding among the Parties regarding the settlement embodied inthe Consent Decree. The Parties acknowledge that there are no representations, agreements, orunderstandings relating to the settlement other thazl those expressly contained in this Consent.Decree.

94. Upon entry of this Consent Decree by the Court, this Consent Decree shallconstitute a final judgment between the United States and the Settling Warty.

SQ ORDERED TINS ~ DAY QF , 2016.

United Sates District .Tudge
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Si~~zla~fure Page for Consent Decree re~ardil~g the ~hi~ldalloy Metailurgica~I C.orpc~ration Superfiz~zdSite

;~~_

Deputy Sec~tiot~ Chief
Enviroi~~eixtal Enf<~rceme~r~t Section
U.S. Depart7~3ent of Justice
Environrz7ent ancfi N~a~tural Resources Di~~isiozl
~~shin~tot~, D.0". 2050

~)
Dated ~f P~'~TER K!~~~TSKY

Trial Aitorr~ey
U.S. Depar-tmen~ of Justice
Environment. atld Natural Re.s~uT•ces Division
En~7ironme7~ta1 Enforcement Section
P.O. Box 7611
Washington, D.C. 20044-7611

.~
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Si~na~are Wage zar ~onsen~ U~ex~;p ~e~~s-ring t1?c ~I_~ ;i~~'Ioy ~~et~I~u~~~c~I ~'oraorgt tin ~~.~~exiu~a~Site

_,~. y :-,-~
J ~,

~?~e~to~, I~n~?e~'gency anti Ke?redial Response Z~it~~sio~z
e~iozz 2

L`'.~. ~;r:vi.'o~~en~a~ ~rotectacr~ ~.~enc}T
~~J ~~-~a~w~y

I~ssisiant Re~rona? counsel
L=.S. ~.nviro~zsr~ez~fiai ~ratectien Agenc~~
I~.egion 2
2~~ ~roaduay
Ne~~ Y~arlc, ~Tev,~ York 1000'7
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~i~~a~~:!-e I age ~o~• ~r~se~~ ~~~~•e~ re~ar~if~~ tie ~~!ic'da11c~;~ ~~ttasltu•~zca? ~ c;?~~4~ati~;:~ ~~~~~-s:~n~.~itr~:

?'~"~~~~~J ~~~~.1~_^ -̀~,~~ ~ iY~~~.,`~.~xJ ~..is.T~.~.~..~1-nom -."`, - r o

~. ,.

~?st~c~ ~T~w?11~ ~~'x11'1~~.
~~,•

L~ t~tl'2'~SS

Agenfi A~at~~ior~ed ~~ hcee~t ~~.zvicc i~Us~e.
~~ ~e~Za~~ of~.~o~~e-signed Party: iz~i~:

~hon~.
Erna?~~

__ ... 
- ~

~.

L~e;~nis Shea, Esq.
~i~e ~z~es~deni: ~,e~al — ~.~ ~,~~er~c~<s
clo ~~ ~dvar~;ed I~et~Ilurgca~ ~r-~,,.~ ~~.~'
435 Devon .Park ~rzve, I-~~ii~in~ 2{3(~
~T dyzle; ~A i ~C187
(61 C~} 293-58 ~ 2
dsheq ci~AlY~~s-i~~.c~~n
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